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: 3 

An award which was to be a rule of Court, und 2 reference of the 

the cause to arbitration, may, im this State, be e » by entering a 

judgment upon it for the debt and damages awarded, instead of Pro- 
ceeding on it by attachment. 

A reference of a cause to arbitration, under which the award is to be a 

rule of court, will mot, in this State, discharge the bail; though it 


seems that in England, when a ~— is reterred to arbitrators, the bail 
is dischaged, unless a verdict be taken for the plaintiff, to stand as a 


security for what may be awarded. * 

The present plaintiff instifiited an action of trespass a- June,1840 . 
gainst one Hyatt, and, upon his appearance, the parties, byan, = 
order in the cause, referred it to arbitrators, whose award was : 
to be a rule of court. An award was made and returned, 
that Hyatt should pay to the plaintiif the sum of $155; and. 
there was “judgment for the stim of $155, according to the 
award.” 

The present was a suit by scire facias against Nelson G. 

Howell, as the bail of Hyatt in the former action; in which 
the defendant pleaded, amongst other things, 1st, nud tiel re- 
cord; and 2ndly, the special matter of reference and award 
above mentioned. 

Upon the trial at Haywood, on the last fall circuit, before 
his Honor Judge Pearson, it ‘as insisted for the defendant, 
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June, 1840 on his first plea, that there was no judgment of the court in 
‘Cunning. the cause between Cunningham and Hyatt, but merely an a- 

ham ward of execution on the award; and upon his second plea, 
that by the reference to arbitrators the bail was discharged. 
The case then states, that the court being of opinion for the 
defendant, judgment was given in his favor, and the plaintiff 
appealed. 


No counsel appeared for either party in this court. 


v. 
Howell. 


Rurrin, Chief Justice, after stating the case as above, 
proceeded as follows: As the parties have not been repre- 
sented by counsel, we are somewhat at a loss how we are to 
regard the objection taken under the plea of nul tiel record, 
and the decision made by his Honor. If it was intended to 
raise the question, whether upon such a reference as that be- 
fore us, judgment in the cause according to the award is the 
legal method of enforcing it, instead of an attachment: the 
answer is, that from a period so early, that none of the pro- 
fession know when it did not exist, the practice in this State 
has been to enter a judgment in the cause for the debt or 
damages awarded. It probably had its origin in consent, as 
a confession of judgment; which the party preferred to being 
exposed to process of contempt. But however it arose, it 
has received the approbation of the courts; and it is now the 
constant usage, Simpson v. McBee, 3 Dev. 531; and it is 
too late to question it as a proper method of proceeding on 
awards. 

It may have been intended to object to the form of the 
judgment as an entry. If so, it must be admitted to be in- 
formal and insufficient in its present shape. But we do not 
like, and indeed, without the points being unequivocally ta- 
ken, we cannot assume the objection to be of that kind.— 
The indulgence of the members of the profession towards 
each other is notorious, as the chief cause why the pleadings 
and entries in our Courts are not more fully and accurately 
drawn out; and it is not to be believed that gentlemen of the 
bar could be prevailed on to take an advantage of a laxity 
in their own practice, which is neariy universal. But if they 
were so inclined, the courts, we think, would hardly yield to 
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it, since the Judges would be bound to protect suitors and June 1810 
purchasers under judicial proceedings from an objection of ‘Cunning- 
such extensive operation, if legitimate means could be de- ham 

vised to that end. This may be done, by observing the meth- ,,¥ 41). 
od that has heretofore prevailed; which is, not to consider — 
such an entry as the entry.of the judgment, properly speak- The nature 
ing, but as a minute of which the import is well understood, = — 
and from which the judgment might be formally drawn out. a” 
Upon an objection of the kind supposed, the court would, as ment in 


. this State, 
ot course, allow time to make up and engross the record; considered, 


and, therefore, such minutes have been usually received upon ~—— = 
the trial as evidence, as the record would be, were it com- voiding ob- 
plete. We must suppose that such would have been the them, pointe 
course here, if the objection had been of this character; and, °° 
therefore, we infer that it was not; and that the more readi- 
ly, because the court did not adjudge distinctly that there 
was not such a record. We presume, therefore, that the o- 
pinion of the court was given on the other point, namely, the 
effect of the reference on the undertaking of the bail: which 
we will now proceed to consider. 
The point is without authority in this State, as far as the 
members of the court know. Neither of us recollects any 
decision on it, nor even its having been raised. We find it, 
indeed, so stated in the books, that we must receive it as set- 
tled law in England, that when a cause is referred to arbi- 
tration the bail is discharged, unless a verdict be taken for 
the plaintiff, to stand as a security for what may be awarded, 
2 Sand. 72,a note. It is somewhat remarkable, that in the 
note in which this passage occurs, Sergeant WILLIAMs enu- 
merates several instances of the bail being discharged by acts 
or inadvertences of the plaintiff, for each of which, except 
this one of a reference, adjudications are quoted as authori- 
ty. For this one, neither authority is cited norreason given. 
We have not, ourselves, succeeded in our search for an adju- 
dication on the point. It would be more satisfactory if the 
ground of the rule could be found stated, as it is not so ob- 
vious, as not to leave some doubt as to its principle; and, at 
all events, we should then be better able to judge whether 
its principle made it applicable to us here. In England, the 
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June 1810 courts have always exercised an equitable or summary con- 


— 
Cunning- 


ham 


v. 
Howell. 


trol over the recognizance of bail, in subjecting or exonerat- 
ing the bail; and as to bail to the sheriff, the Stat. 4 Ann. c. 
16, expressly authorises the courts by rule or rules to give 
such relief upon the bond as is agreeable to justice and rea- 
son; and enacts that such rule or rules of court shall have 
the nature and effect of a defeasance to such bonds. ‘This 
relief is an instance of the exercise of this summary juris- 
diction; and may have proceeded upon the idea, that the 
reference interfered with the regular legal progress of the 
suit, and might therefore be an injury to the bail, in the na- 
ture of a giving of time to the principal. Yet there are ob- 
jections to this supposition, which seem materially to impair 
its force. It is not, in the first place, understood how the 
bail can suffer prejudice from the act in question. The de- 
termination by arbitration is ordinarily not so dilatory as that 
by trial by jury, and we are not informed that a reference ex- 
tinguishes or suspends the power of the bail over his princi- 
pal, so as to discharge himself by a surrender, But in the 
second place, by the same passage, it appears that the bail is 
not discharged by a reference, provided a verdict, though by 
consent, be taken as a security; for upon it, after the award, 
judgment is entered up and execution sued, precisely as in 
other cases of verdicts, and all the usual remedies pursued 
against the bail. 2 Saund. 72, a note. Lee v. Lingaird, 
1 East. R. 403. Now, the objection that the time has been 
enlarged by the plaintiff, seems to be just as applicable to one 
ot those cases as to the other. It may affect the interests of 
the bail as materially, for the plaintiff to stay the proceedings 
after verdict, as before trial, by a reference. We are there- 
fore not satisfied, that this is the reason of the rule; but sup- 
pose that it may rest on some other. 


It has occurred to us, that perhaps the rule may have had 
its origin in the nature of the remedies on awards in the En- 
glish Courts. They are, attachment for contempt by the 
suitor in not obeying the rule of court to perform the award; 
or an action on the submission or on the award; or entering 
judgment on the verdict taken as a security, and then raising 
by executicn thereon the sum awarded. But there never is 
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judgment in the cause referred on the award, or “ according June 1840 
to the award.” ‘Then, except in the case of a verdict, there Cunning- 
is no judgment in the action, in which the bail undertook for ham 
his principal, and, consequently, there is no condemnation Howell. 
for which the bail bound himself to be liable: and in the ex- 
cepted case of a verdict and judgment, we have seen that the 
bail is liable, and is constantly proceeded against, as on judg- 
ments ordinarily. 

But whether the rule in England rest on the one or or. the 
other foundation, it ought not, we think, to prevail in this 
State, because here, neither of those reasons has any app!i- 
cation. 

The power of the bail to surrender the principal, the peri- 
ods and the places at which he may do it, and the conse- 
quences of the surrender, are not, with us, dependent upon 
rules of Court which may be varied fom time to time, nor e- 
ven upon general reasons of right and justice; but they all 
arise out of a fixed statute law. It may be, in England, that 
the plaintiff is bound not to act against the defendant, while 
the proceedings are staid bya reference; and that during the 
same period, the bail also is in like manner restrained. “ But 
certainly it is not so here. The act of 1771, provides that 
the bail shall “at any time before final judgment,” have 
power to arrest the principal to surrender him. 

So, besides the English remedies on awards, it is the set- 
tled usage and must now be taken to be law, that the plain- 
tiff may take judgment in the original action for debt or 
damages awarded, as well where the reference is without, as 
when it is after a verdict. There is then a condemnation of 
the defendant, of record, which brings the case within the 
contract of the bail to pay the money, if the principal should 
not pay it or render himself a prisoner. We think, there- 
fore, that the bail cannot be set free from his contract; no 
stipulation of which, in its letter or spirit, appears to be vio- 
lated by the reference. 

The judgment must be reversed, and the case go to an- 


other trial. - 

































Per Curiam. Judgment reversed. 
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June 1840 TIIE STATE vs. NOAH SMITHERMAN AND JAMES HETH- 
— COCK. 


Under the 69th section of the Revised Statute “concerning crimes and 
punishments” (1 Rev. Stat. ch. 34, sec. 69,) an indictment will not 
lie against one for playing at a game of cards in a tavern, if he do 
not bet on the game, though the other persons with whom he may 
play, may bet. The Statute embraces two cases, the playing and 
betting at cards in a tavern, and the merely betting upon a game play- 
ed by others, but does not reach the case of playing only without 
betting. 


These defendants, with two other persons, Tyson and 
Guthrie, were indicted at Randolph, on the last circuit before 
his Honor Judge Dick, for playing cards in a tavern and 
betting money thereat. On not guilty pleaded, the jury 
found Tyson and Guthrie guilty. But as to the defendants, 
Smitherman and Hethcock, the jury found specially, that 
the four played together at divers games of cards in the 
house of one Hoover, then a tavern, and that Tyson and 
Guthrie bet money on the games then and there played, and 
that in those games so played, Smitherman was the partner 
of Guthrie, and Hethcock of Tyson; but that neither Smith- 
erman nor Hethcock did bet any money or property with any 
person on such games. 

On this verdict judgment was entered for these defendants, 
and the Solicitor for the State appealed. 

The Attorney General for the State. 

Mendenhall for the defendants. 


Rurrin, Chief Justice, after stating the case as above, 
proceeded as follows: The question arising on the record 
is, whether it be a misdemeanor to play at cards in a tavern, 
when the player does not, but another person does, bet on 
the game; and upon looking into the statute, we are of opin- 
ion, that there is, at present, no law making such playing a 
crime. 

The only law now in force, that bears on the case, is found 
in the 69th section of the “act concerning crimes and pun- 
ishments.” 1 Rev. Stat. ch. 34. That enacts, that “every 
person who shall play at any game of cards in a tavern, and 
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bet any money or property, whether the same be in stake or June 1840 
not, shall be deemed guilty of a misdemeanor, and that eve- gi, 
ry person who shall bet on any such game so played, shall — v 
be guilty of a misdemeanor.” ‘The act then, in its terms, pomeoy 
provides for two cases: The first, playing and betting: The Hethcock. 
second, betting by itself. But the case of playing, by itself, 
or that of playing games on which others bet, is not within 
the words of the section, nor, apparently, is it within the 
meaning of the Legislature, except so far. as it may be sup- 
posed to fall among the mischiefs which ought to be sup- 
pressed: and if that were yielded, the court could not extend 
a statute of this character beyond the fair force of its words. 
But when recurrence is had to the laws, as they were ex- 
pressed before the revision, it will be seen at once, that the 
court is restricted to this construction of the Revised Statute. 
The 69th section is taken from the act of 1799,.Rev. L. 
ch. 526; and is expressed in the words of the first part of 
that act, except that it adopts the provision of the act of 
1801, Rev. Laws, ch. 581, that the offence shall be punisha- 
ble as a misdemeanor by indictment, instead of information 
before a justice of the peace fora peralty. But that is not 
the only provision of the act of 1801. It makes other im- 
portant alterations of the law; particularly one which we 
think would have reached this case, had it been incorporated 
into the Revised Statute. That act of 1801, provides in the 
first part of it, that a tavern keeper who suffers any of the 
forbidden games to be played on his premises, or who fur- 
nishes the players with refreshments, shall be deemed guilty 
of a misdemeanor. Then, in the second part of the act, 
follow these words: “and every person playing at any of 
the said games, in manner above described, shall be deemed 
guilty of a misdemeanor.” Now, as by the first part of this 
act, a tavern keeper was guilty who suffered in his house a- 
ny game of cards, on which any persons betted, whether 
such betters were the players or others; so under the subse- 
quent clause, it would seem to follow, that every person 
playing at any such game would likewise be guilty, if any 
persons bet on the game, whether such betters be the play- 
ers or others. But if this was the correct construction of the 
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June 1840 act of 1801, it cannot affect the present case; for that part of 


State the act is not transferred to the Revised Statute, and the o- 


oul mission, whether designed or inadvertent, is fatal to this in- 

Smither- ,; t . F 

man and octment. Under the act, as it now stands, betting by the 

Hethcock party charged is an essential part of the offence, whether 
that person or another be the player. ‘The judgment of the 


Superior Court was therefore right. 


Per Curiam. Judgment affirmed. 


SAMUEL B. POPE ws. ANDREW J. ASKEW. 


Testimony as to handwriting, founded on what is properly termed a 
comparison of hands, seems now to be generally exploded: And the 
only admissible testimony of handwriting is, that of a witness who 
has acquired a knowledge of the party’s handwriting from having 
seen him write, or from having had a correspondence with him upon 
matters of business, or from transactions between the witness and 
party, such as the former having paid bills of exchange for the latter, 
for which he has afterwards accounted. 


This was an action on the case for publishing a libel, tri- 
al at Hertford, on the last circuit, before his Honor Judge 
PEARSON. 

To prove that the defendant had written the libellous let- 
ter, the plaintiff called a witness by the name of Alexander, 
who stated to the court, that he had only seen the defendant 
write on one occasion, when he wrote a contract between 
himself and the witness; that he had then noticed the man- 
ner in which the defendant handled his pen; that on another 
occasion he had received a note from the defendant, and ob- 
served the handwriting; and that he had thus acquired a 
knowledge of the general character of the defendant’s hand- 
writing. The defendant’s counsel objected to his being ex- 
amined in chief, but he was admitted by the court, and testi- 
fied to the jury that from his general knowledge of the de- 
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fendant’s handwriting, acquired in the manner stated to the June 1840 
court, he believed the letter in questien was in the handwrit- Pope 
ing of the defendant. v 

The plaintiff then called a Mr. Anderson, who stated to “S**¥- 
the court that he had never seen the defendant write; that 
he was about fifiy years old, and had been a merchant from 
the time he came of age, and that he had paid much atten- 
tion to handwriting in the course of his business, and be- 
lieved that by the knowledge thus acquired, he could, by a 
comparison, tell any man’s handwriting: that he had once re- 
ceived a letter, addressed to himself, purporting to be written 
by the defendant; and, in consequence of its abusive char- 
acter, had taken particular notice of the handwriting. Here 
he was asked by the defendant’s counsel, if he knew that the 
letter addressed to him was written by the defendant; to 
which he replied, that he did not, of his own knowledge. — 
The plaintiff’s counsel, by the permission of the court, then 
called another witness, who swore that the defendant had told 
him that he had written the letter addressed to Anderson, 
and sent it by a negro boy. The witness, Anderson, then 
stated, that from his skill in the knowledge of handwriting, 
the first time he ever saw the letter in question, which was 
at the office of the Old Dominion, in Petersburg, Va., he was 
confident, from his recollection of the character of the hand- 
writing of the letter addressed to him, that that letter, and 
the letter in question, were written by the same person; and, 
that by a subsequent comparison of the handwriting of the 
two letters, his belief was confirmed. This witness was then 
permitted by the court, although objected to by the defend- 
ant, to give evidence to the jury. He stated, that from his 
knowledge of the general character of the handwriting of 
the letter addressed to him, acquired in the manner stated to 
the court, he believed that the same person wrote both. 

The contract between Alexander and the defendant was 
then shewn to the witness, and he was asked if, by compar- 
ing the contract, the letter addressed to him, and the ‘etter in 
question, his skill in hand-writing would enable him to say 
whether they were written by the same, or by different per- 
sons; to which he answered that it would: And he was then 


2 
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June 1840 permitted by the court, the defendant’s counsel ebjecting, to 


Pope 
Vv 


Askew. 


give evidence to the jury. He stated that upon comparing 
them, his skill enabled him to say, that he believed the same 
person had written all three. 

‘The defendant then called three witnesses, who deposed 
that they were acquainted with the defendant’s handwriting, 
from having seen him write; and that they did not believe 
tue letter in question was in his handwriting. One of them 
stated that the letter to Anderson was not, except the signa- 
ture, written by the defendant. 

The case was then, after full argument on both sides, sub- 
mitted to the jury, who, after retiring a short time, returned 
into court, and desired to take out with them the contract, the 
letter addressed to Anderson, and the letter in question; but 
this was not permitted by the court. The jury then stated 
that two of the witnesses had differed in their testimony, as 
to whether the letter “ J,” and also the letter “ P,” were made 
alike in the contract and the letter addressed to Anderson; 
and they wished, by inspection, to judge which witness was 
right. ‘The court thereupon permitted the jury, in its pres- 
ence, and for this special purpose, to compare the particular 
letters mentioned in the papers referred to—telling them, at 
the same time, that they were not permitted to look at the 
other parts of the writing, lest they might decide as to the 
handwriting by a comparison of their own, which they had 
no right to do. 

‘There was a verdict and judgment for the plaintiff, and 
the defendant appealed. 


No counsel appeared for the defendant in this Court. 
Iredell and A. Moore for the plaintiff. 


Gastron, Judge. Upon the best consideration which we 
have been able to give to this case, we are of opinion that a 
portion of the testimony offered by the plaintiff on the trial, 
and objected to by the defendant, was improperly received. 

The fact in contestation was, whether the libel in question 
was written by the defendant or not. There was no direct evi- 
dence of the fact, and the plaintiff undertook to establish it by 
proving that the handwriting of the libel corresponded with 
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the character of the defendant’s writing. For this purpose, June 1810 
he introduced, amongst others, a witness, Mr. Anderson, ~ Pope 
whose judgment, because of his skill and experience in sub- 
jects of this kind, was represented as entitled to great confi- 
dence. This witness had never seen the defendant write, 
and had been furnished with no means of judging of the char- 
acter of his handwriting, further than that he had once re- 
ceived a letter purporting to have been written by the defend- 
ant, and in consequence of its abusive character, had paid 
much attention to its handwriting. To furnish, then, a foun- 
dation for getting the judgment of this witness upon the 
character of defendant’s handwriting, another witness. was 
permitted to testify that the defendant had admitted that he 
wrote the abusive letter to Anderson; and thereupon the lat-' 
ter was received to declare that, from his judgment of hand- 
writing, the libel was writterr by the same person who wrote 
the letter. In a previous part of the trial, a witness, Mr. A- 
lexander, had testified to the general character of the defend- 
ant’s handwriting, derived from seeing him write a contract 
with himself. This contract was exhibited to the witness, 
Anderson, and he testified that the contract and the libel were 
written by the same person. Now it may be, that this evi- 
dence did not prejudice the truth, or it may have actually 
contributed to its elucidation in the case under trial; but we 
feel a strong conviction that the admission of it went beyond 
the bounds of what has been heretofore allowed with us in 
disputed questions of handwriting, and apprehend that if gen- 
erally allowed, it would lead to much legal inconvenience, 
and tend to the perversion of justice. Upon ¢his we rest our 
decision. 

A question very nearly resembling the present, has been 
recently discussed in the Court of King’s Bench in England, 
in the case of Doe on dem. of Mudd v. Suckermore, 5 
Adol. & Ellis 703 (31 Eng. Com. Law Rep. 406.) All that 
learning and ingenuity can contribute to the elucidation of 
it, may be there discovered. 

Testimony as to handwriting, founded on what is properly 
termed comparison of hands, seems to be now generally ex- 
ploded. The testimony now received, is that of the belief 


v 
Askew. 
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June 1840 of a witness as to the identity of character between the wri- 


oa 


v 
Askew. 


Pope 


ting in question, and the exemplar of the party’s handwriting 
in the mind of the witness, which exemplar has been formed 
upon previous sufficient means of observation. The enqui- 
ry is, what does the law hold to be these adequate and suffi- 
cient means of observation? The rule, as heretofore observ- 
ed with us, has been, that the witness must either have seen 
the party write, or have obtained a knowledge of the charac- 
ter of his writing, from a correspondence with him upon mat- 
ters of business, or from ¢ransactions between them, such as 
having paid bills of exchange for the party for which he has 
afterwards accounted. 2 Star.on Evid. 372. These prima 
facie have been held to be sure means of acquiring knowl- 
edge—but means short of these have been deemed inadequate 
to afford the opportunity of knowing a man’s handwriting. 
It may be asked, why this pregise distinction? What differ- 
ence is there between the knowledge of handwriting acquir- 
ed from observing writings proved to be those of a party, and 
observing those which the witness has himself seen written? 
Do not they all, if really written by him, furnish precisely 
the same means of judging to the witness? Waiving other 
answers, we say, in the first place, that it is indispensable to 
the uniform administration of justice that there should be 
some definite rule for ascertaining when the witness’s belief 
—for it is but belief—has been formed under such circum- 
stances as entitle it to confidence; and whenever the rule 
has been once fixed, it is dangerous to depart from it because 
of speculative notions. But we further answer that, if it be 
admitted that all instruments written by aman furnish the 
same means of acquiring a knowledge of the character of his 
writing, (an admission which is not to be made without ma- 
ny qualifications,) yet it is first necessary that it shall be 
inown that they were so written, before any opinion found- 
ed on them, can be entitled to the least confidence. In the 
cases put by the rule, the law supposes, prima facie at least, 
that this preliminary matter of fact is known—but, in all 
other cases, it is to be proved. How is this to be done?— 
By testimony—direct or indirect—met, opposed, weakened, 
strengthened, repelled or established by other testimony— 
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and this upon a number of collateral issues, of which no June 1840 
previous intimation had been given—embarrassing the jury, ~ 5 
surprising the parties, and unfitted to the simplicity and dis- 
tinctness which should characterise the trial of facts by the 
country. The case before us, is an illustration of the neces- 
sary consequences of a relaxation of therule. The question 
of fact by whom the letter was written, is as fiercely con- 
tested, as the fact directly in issue upon the writing of the 
libel—and yet that question must be decided ‘in the affirma- 
tive, before much of the evidence upon this ought to be con- 
sidered by the jury. Nor is this answer met by the objec- 
tion that, according to the rule, however strictly held, these 
collateral issues may, nevertheless, be introduced; for it may 
be, that the party whom the witness supposes that he saw 
write, was personated by another—or that the correspond- 
ence from which he has drawn all his knowledge, was con- 
ducted by a clerk, in the name of his principal. This is in- 
deed possible. But the rule so restricted, does not lead to 
such issues; whereas, the relaxation of it renders them in- 
evitable. 

We think it unnecessary to enquire whether the compari- 
son of the two particular letters in the contract, and in the 
letter to Anderson, were admissible for the special purpose 
mentioned, because we see no legitimate purpose for which 
either of these instruments was received in evidence. 

The judgment must be reversed, and a venire de novo a- 
warded. 


Per Curiam. Judgment reversed. 


Pope 


Vv 
Askew. 
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IN THE SUPREME COURT 


» THE STATE vs. ELISHA KING etal. 


Under the “act concerning writs of Quo Warranto and Mandamus,” 
(1 Rev. Stat. ch. 97,) the defendant, though judgment is given for 
him, cannot recover his costs against the relator, where the public on- 
ly is interested; for the act, though general in its terms, must be con- 
fined to those cases only where the relator claims some office or fran- 
chise, and has therefore a personal interest in the suit. 


Upon the petition and affidavit of John Clayton, a man- 
damus was awarded by the Superior Court of Buncombe, 
commanding the defendants to lay off and expose to sale the 
lots of the town of Hendersonville, in obedience to an act of 
the General Assembly and the order of the County Court 
made pursuant thereto, appointing them commissioners for 
that purpose, or to show cause to the contrary. ‘To this 
writ, several returns were made by the defendants; but after- 
wards, without any formal pleadings, the facts were agreed 
upon, and a case submitted to the court, who awarded a 
peremtory mandamus. From this sentence, there was an 
appeal to the Supreme Court, where the judgment below was 
reversed, and the cause remanded for further proceedings. In 
the Superior Court, on the last circuit, before his Honor Judge 
Hawt, the application was dismissed, and, on motion of the 
defendants, it was adjudged that the defendants should re- 
cover their costs of John Clayton, the relator, to be taxed by 
the clerk of the court. From that judgment, he appealed to 
the Supreme Court. 

The Attorney General for the relator. 

No counsel appeared for the defendants in this court. 


Gaston, Judge, after stating the case as above, proceeded 
as follows: A mandamus is the appropriate remedy, to com- 
pel inferior courts and officers, and sometimes private per- 
sons, to perform certain acts of a public nature, or having 
connexion with a public duty. At the common law, after a 
mandamus issued, no costs were to be paid or received, the 
King being considered the prosecutor; nor could the return 
toa mandamus be contradicted. But, as it not unfrequently 
happened that the act required by the writ, though of a pub- 
lic nature, or connected with a public duty, materially af- 
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fected individual or private rights; it was lawful for any per- June 1840 
son aggrieved by a false return to the mandamus, to bring “gi, 
his action on the case for damages, and in that action, costs —v 
were recovered by the successful party. By the statute of King etal. 
9th Anne, ch. 20, it was enacted, that where persons who 

had a right to the offices of Mayor, Bailiff or Portreve of a 
town corporate or borough in England or Wales, or to be 
burgesses or freemen of such town or borough, were illegal- 

ly turned out of their offices or franchises, or refused to be 
admitted thereto, and a writ of mandamus should issue for 
their restoration or admission, it might be lawful for them to 
traverse all or any of the material facts contained in the re- 

turn to the mandamus, and then the person or persons mak- 

ing the return, might reply, take issue, or demur to such tra- 
verse; and such further proceedings should be had therein, 

for the determination thereof, as might have been had, if the 
person or persons suing the mandamus, had brought his or 
their action on the case for a false return; and it was pro- 
vided, that if thereupon judgment should be rendered for the 
person or persons suing the mandamus, he or they might re- 
cover damages and costs, in such manner as he or they might 
have done in such action on the case, and also have a per- 
emptory writ of mandamus, without delay; and, on the oth- 

er hand, that if the judgment should be rendered for the per- 

son or persons making return to such writ, he or they should 
recover costs of suit. This statute was not in force in this 
State; but in the session of 1836-7, an act was passed (1 
Rev. Stat. ch. 97, title Quo Warranto and Mandamus,) 
which was evidently modelled after this statute, and which 
contains, in many respects, the same provisions. Indeed, the 

only substantial difference between the statute and the act, 

on the subject of the mandamus, is that, in the act, these pro- 
visions, instead of being restricted to cases where a manda- 

mus is sued for restitution of, or admission to, a corporate of- 

fice or franchise, are, in general terms, applicable “to any 

writ of mandamus.” The judgment, therefore, which was 
rendered below, is warranted by the words of the act; but 

we are of opinion that it is not warranted by the sense of the 

act. ‘The provision that, after a traverse of the return, if a 
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June 1840 verdict be found for the person suing such writ or judgment 


given for him, he shall recover his damages and costs, “ as 
he might have done in an action on the case for a false re- 
turn,” is obviously confined to those cases in which the writ 
has been sued out to enforce some individul or private right, 
alleged to have been injuriously violated or withheld, where 
damages may, in truth, be sustained by the false return; and 
the converse provision, “that in case judgment shall be 
given for the persons making such returns, they shall recov- 
er their costs,” ought, we think, to be restricted in its appli- 
cation to those cases only. In the case before us, the indi- 
vidual called the relator, claimed no office or franchise, set 
up no private right, complained of no personal injury, and 
for aught that appears on the record, had no interest what- 
ever in the controversy other than such as was common to 
him with the other citizens of the State. The costs of such 
a controversy must be defrayed as they were at common law. 


Per Curiam. Judgment reversed. 


RALEIGH AND GASTON RAIL ROAD COMPANY vs. KIM- 
BROUGH JONES. 


Upon the confirmation, by the County Court, of the report of the com- 
inissioners appointed by said court to assess the damages sustained by 
the owner of land for its condemnation to the use of the Raleigh and 
Gaston Rail Road Company, no appeal to the Superior Court is given 
to the company by their charter of incorporation, nor does the case 
come within the provisions of the general law in relation to appeals 
from the County to the Superior Court. 


This was a proceeding, by the plaintiffs, under the 12th, 
13th and 14th sections of their act of incorporation, (see 2 
Rev. Stat. pages 302, 303, and 304,) to have the land of the 
defendant condemned for their use. Upon the return of the 
report, by the commissioners assessing the damages to be 
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paid to the defendant, exceptions were filed to it by the plain- June 1840 
tiffs, which were overruled by the Court, and the report was Raleigh & 
confirmed and ordered to be recorded, and the plaintiffs pray- Gaston R. 
ed for an appeal to the Superior Court, which was granted 9 
them. In that Court, on the last circuit, at Wake, before his = v 
honor Judge Nasu, the defendant moved to dismiss the ap- 
peal, upon the ground that no right of appeal was granted in 
the act of incorporation, and that the case did not come with- 
in the provisions of the general law in regard to appeals. 
His Honor pro forma sustained the motion to dismiss, and 
the plaintiffs were allowed an appeal from this order to the 
Supreme Court. 

Badger for the plaintiffs. 

W. H. Haywood for the defendant. 


Jones. 


Gaston, Judge. We are of opinion that the Superior 
Court did not err in dismissing the appeal. 

On examining the provisions in the act of incorporation, 
relative to the proceedings to ascertain the damages sustained 
by a proprietor from the condemnation of his land for the 
use of the company, they will be found to confer on the Coun- 
ty Court an authority limited in extent, but final in its char- 
acter. They authorise and require of the Court, upon the 
application of the company (sec 12)—or of the proprietor— 
(see sec. 19) “to appoint five disinterested and impartial 
freeholders” to assess these damages. On a return of the re- 
port of these commissioners, “it shall be confirmed by the 
Court and entered of record.” But if the report be disaffirm- 
ed, or if the frecholders cannot agree, or should fail to make 
a report within a reasonable time, “ the court may supersede 
them, or any of them—appoint others in their stead—and di- 
rect another view and report to be made.” The matter in con- 
troversy between the parties, “ the damages sustained by the 
condemnation,” is not one of which jurisdiction is given to 
the court. Upon that matter, the law gives the court no au- 
thority to pass. The powers granted to the court amount to 
no more than the right to appoint the tribunal which shall 
pass upon the matter in dispute—and in a limited degree, a 
supervision over that tribunal, in order to quicken its action, 

3 
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June,1840 or to set it aside when irregular or wrongful. The report of 


R.& 


G.R, the commissioners must indeed be submitted to the court, and 


R. Comp.cannot be put of record until it is by the court approved. 


Vv 
Jones. 


But when so recorded, it declares not the sentence, judg- 
ment, or decree of the court—but merely the award—or in- 
quest of the commissioners. ‘The enactment in our statute 
regulating “appeals, and proceedings in the nature of ap- 
peals,” which allows to any person, plaintiff or defendant, or 
interested in a suit, to appeal from any judgment, sentence or 
decree of the County Court, has, it seems to us, no applica- 
tion to the finding of a special tribunal merely recorded in a 
County Court. 

It is apparent, too, we think, that it was designed by the 
Legislature that the finding of the freeholders, when admit- 
ted of record by the County Court, should be final. The 16th 
section is almost express to that effect: “On the confirmation 
of such report, and on payment or tender to the proprietor of 
the land, of the damages so assessed, or the payment of said 
damages into Court, when, for good cause shewn, the court 
shall have so ordered it, the land reviewed and assessed as 
aforesaid, shall be vested in the Raleigh & Gaston Rail Road 
Company, and they shall be adjudged to hold the same in 
fee simple in the same manner as if the proprietors had sold 
and conveyed it tothem.” 'The mode of proceeding was in- 
tended to be summary, cheap and expeditious—all which 
purposes would be frustrated by allowing to either party the 
unlimited right of appeal. Besides, while the Legislature 
may have thought the justices of the County Court, because 
of their knowledge of the freeholders of the county, a very 
competent body to select such of these freeholders as were 
best qualified to make the assessment of damages, non constat 
that they supposed the legal learning of the Judge of the Su- 
perior Court would supply the detect of this personal knowl- 
edge, and enable him to make a more judicious selection. 
No provision is made for the trial of the question of damages 
at bar. Ifthe report of the commissioners be set aside, the 
act contemplates the appointment of new commissioners to 
view the land and report the damages. 

In addition to these reasons for believing that the Legisla- 
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ture did not intend to give the right of appeal, from the final June 1840 
action of the commissioners in the County Court, or of that ~~ 
court upon the report of the commissioners, we are confirm- 
ed in this belief, by observing, that in analogous cases where 
the appeal was intended, the Legislature have expressly giv- 
en it. Such is the case with respect to the mode of ascer- 
taining damages of persons injured by the erection of public 
mills—so also in controversies about appointing or settling 
ferries—and on petitions for laying out or altering public 
roads, 
In saying that there is no appeal given by the act of incor- 
poration, we are not to be understood as holding that the Su- 
perior Court has not the power to correct injustice, or to rec- 
tify error in the proceedings under this act, upon a proper 
case being presented requiring the exercise of such a power. 
T'his control over the action of inferior tribunals, essentially 
belongs to that court, and is indispensable to the administra- 
tion of justice. But the parties have not the right respec- 
tively, at their pleasure, to vacate the award in the County 


Court by an appeal therefrom. 


The judgment of the Superior Court is affirmed. 


Per CurraM. Judgment affirmed. 


THE STATE vs. DAVID McC. GARDINER. 


An indictment for forging a bond against one of the obligors therein, may 
allege the forgery of the whole instrument by him. 

An indictment charging the forging of **a certain bond,” instead of a 
certain paper writing purporting to be a bond, is proper. 


The defendant was charged at Lincoln, on the last circuit, 
before his honor Judge Serre; upon the following bill of 
indictment: 

“The jurors for the State, upon their oath present, that 
David McC. Gardiner, late of &c. on, &c., with force and arms 
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The State 


Vv 
McC. Gar- 
Jiner. 
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in, &c., of his own head and imagination, did wittingly and 
falsely make, forge and counterfeit, and did wittingly assent 
to the falsely making, forging and counterfeiting a certain 
bond and writing obligatory in the words, letters and figures, 
that is to say: 

‘Four months after date, with interest from the date, we or 
either of us do promise to pay Ephraim Manney, or order, the 
sum of twenty-four dollars and thirty-eight & 3-4 cents, for 
value received of him, as witness our hands and seals, this 
19th day of June, 1839. 

DAVID McC. GARDINER, seat. 

A. GARDINER, seat. 

JOHN VICKERS, seat.’ 
with intent to defraud the said Ephraim Manney, against the 
form of the statute in such case made and provided, and a- 
gainst the peace and dignity of the State.” 

After a verdict of guilty, the defendant’s counsel moved in 
arrest of judgment, which being refused and judgment pro- 
nounced, the defendant appealed. 

No counsel appeared for the defendant in this Court. 

The Attorney General for the State. 


Rurrin, Chief Justice. As the grounds of the motion in 
arrest of judgment are not stated in the recerd, and the Court 
has not had the assistance of counsel for the prisoner, it is 
possible we may have overlooked some point on which the 
motion ought to have been allowed. If so, it will be a source 
of sincere regret; for in the absence of counsel of his own 
selection, the Court has endeavoured to discharge for the 
prisoner that office, which, as a public duty, is devolved on 
us. After a careful examination of the record, we are una- 
ble to discover any reason why the sentence of the law should 
not follow the conviction. 

In considering the case, however, one or two points have 
suggested themselves, on which it may be supposed an objec- 
tion might have been taken; and on which, theretore, the 
Court may properly give an opinion. 

As the name of the prisoner and that of one of the suppos- 
ed obligors in the furged instrument appear to be the same, it 
may have been intended to present the question, whether the 
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indictment can allege the forgery of the whole instrument by June 1840 
one of the parties to it? To that, we think, there would be The State 
several answers. One, that the objection ought tohave been —y 
taken on the evidence, and cannot be taken in this manner; — 
since it does not legally follow that the prisoner is the same = 
person with the supposed obligor, although the names be the 

same. But admitting the identity of those persons, yet sec- 

ondly, that will not vitiate the indictment. 'The forgery may 

have consisted of alterations of a true instrument, as by ma- 

king the sum mentioned in the bond more or less than it was 

at first, or by adding the names of the other two obligors 

without their knowledge or consent, and that of the obligee. 

Now, it is a settled rule, that in such cases the forgery may 

be charged specially, by alleging the alterations; or the for- 

gery of the entire instrument may be charged; and this last 

will be supported by evidence of the alterations—Rez v. 
Elsworth, 2 East P. C. 986, 988. After the alterations, the 
instrument as a whole, is a different instrument from what it 

was; and therefore, in its altered state, is a forgery for the 

whole. ’ 

Possibly, the prisoner’s counsel meant to object to the in- 
dictment, as a repugnancy, that it charges the forgery of a 
certain bond; whereas if it be a forgery, it is not a bond, but 
only purports to be such. But that objection too, would be 
untenable. The statute uses the same language: “ forge any 
deed, will, bond &c.” and while it is prudent, so it is general- 
ly safe, to follow in the indictment, the words of the statute. 
Besides, upon looking to the precedents, in books of criminal 
pleading, it is found, that in this respect the present indict- 
ment conforms to those long settled. 

Without further lights as to the points intended to be relied 
on for the prisoner, the Court is therefore under the necessity 
of saying, that there is no error in the judgment, and direct- 
ing the steps necessary to its execution. 


Per Curiam. Judgment to be affirmed. 
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June 1840 THE STATE vs. WILLIAM STALCUP et al. 


In an indictment for a riot, it is necessary to aver, and on the trial, to 
prove a previous unlawful assembly: And, hence, if the assembly 
were lawful, as, upon summons, to assist an officer in the execution 
of lawful process, the subsequent illegal conduct of the persons so as- 
sembled, will not make them rioters. 


This was an indictment containing two counts, against the 
defendants, William Staleup and three others. The first 
count, charged them with a riot, in unlawfully assembling 
and beating one Morrison, the prosecutor; and the second, 
with a common assault and battery upon the said Morrison. 

Upon the trial at Macon, on the last circuit, before his 
honor Judge Hatt, it appeared that a state’s warrant had 
been issued by a magistrate of Macon county, directed to one 
of the defendants, a constable of said county, commanding 
him to arrest the body of the prosecutor, Morrison, for a for- 
cible tresspass. By virtue of this warrant, the constable, ac- 
companied by the other defendants and some other persons, all 
of whom had been summoned by him to aid in executing 
the process, went to the place where the prosecutor was at 
work, and arrested and tied him. Evidence was then offer- 
ed to show that the defendants, under color of the said pro- 
cess, had acted oppressively towards the prosecutor, and had 
unnecessarily abused his person. The counsel for the de- 
fendants, insisted, that although the evidence might warrant 
the belief that the defendants had so oppressed and abused 
the prosecutor, yet that they could not be convicted on the 
first count of the indictment, and asked the court so to in- 
struct the jury. The court declined giving the instruction 
prayed, but, on the cortrary, informed the jury, after giving 
them the legal definition of a riot, that if they believed, from 
the evidence, that the defendants were guilty of such op- 
pression and abuse, they might convict them upon both 
counts. 

The jury returned a verdict of guilty upon both counts, 
and, after an ineffectual motion for a new trial, the defend- 


ants appealed. 
The Attorney General for the State referred to 2 Chit. 
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Crim. Law, 488, and note thereto—Hawkins, Book 2, ch, June 1840 
65—Branch v. Bradiey, 2 Hay. Rep. 53—Hobart’s Rep. phestate 


62, 264. v 
Stalcup et 
al. 


No counsel appeared for the defendants in this court. 


Danret, Judge. ‘The case states that the defendants as- 
sembled, in consequence of the summons of the officer to 
aid him in the execution of a state’s warrant, isssued against 
the prosecutor, for a forcible trespass. Such an assembly 
cannot be considered an unlawful assembly. But, we think, 
an unlawful assembly is a constituent and a necessary part 
of the offence of a riot. It must precede the unlawful act 
which consummates the offence of riot. Hawkins accord- 
ingly defines a riot to be a tumultuous disturbance of the 
peace, by three persons or more, assembling together of their 
own authority, with an intent mutually to assist ore another 
against all who shall oppose them, and afterwards putting 
the design into execution, in a terrific and violent manner, 
whether the object in question be lawful or otherwise. An 
indictment for a riot, always avers that the defendants unlaw- 
fully assembled. And this averment must ‘we think) be 
proved on the trial, as well as the subsequent riotous acts of 
the defendants, before they can be convicted of a riot. Rex 
v. Birt. 5 Carr. & P. 154. Archb. Crim. L. 446, (5 edition.) 
The judgment therefore must be set aside, and a new trial 
awarded, because the defendants have been improperly con- 
victed on the first count in the indictment. 


Per Curtam. Judgment reversed. 
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THE STATE vs. WILLIAM WILSON et al. 


On an indictment for a riot, it is only necessary to prove the possession 
of the prosecutor, and that may be done by parole evidence, without the 
production of any paper evidence of title. 

An indictment charging a riot and forcible trespass to the land of one, 
cannot be supported by proof that the land belonged to him, but was 
then inthe possession of another as his tenant. It ought to have charg- 
ed the trespass to have been to the land in the possession of the latter. 


The defendants, seven in number, were indicted at Yancy, 
on the last circuit, before his honor Judge Hatt, for a riot 
and forcible tresspass. The indictment contained three 
counts. The first charged that the defendants unlawfully 
assembled to disturb the peace, and did unlawfully and riot- 
ously pull down and destroy a mill dam of one George Byrd. 
The second count charged that the defendants unlawitully 
assembled to disturb the peace, and did riotously cut away 
and destroy a part of a mill dam in the possession of one 
Malcolm Horton. The third count was for a wilful trespass 
in destroying a mill dam in the possession of Malcolm Hor- 
ton, and in the presence of the said Horton. 


Horton, who was the prosecutor, was in the possession of 
the mill dam at the time of its demolition, and had lived on 
the land on which the dam was situated for some time be- 
fore, as the tenant of Byrd, to whom the land belonged. It 
appeared that the defendants came to the dam, and in the 
presence of Horton and against his will, cut away thirty feet 
of it, as low as the mud sills. 


His Honor charged the jury, that if the dam was in the 
possession of Horton, and was the property of Rgrd, and the 
defendants cut away the dam in a violent and tumultuous 
manner, they were then guilty upon the first and second 
counts of the indictment. And if the prosecutor was in the 
actual possession of the dam, and the defendants cut it away 
in his presence, and against his will, they were guilty on the 
third count. The defendants then prayed the court to in- 
struct the jury, that the ownership of the land and mill dam 
by Byrd, and the possession by the prosecutor, could only be 
proved by the production of the title papers; but the court re- 
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fused so to charge. The jury returned a general verdict of June 1840 
guilty on all the counts; and a motion for a new trial having phe state 


been submitted and overruled, the defendants appealed. v 
Wilson et 


No counsel appeared for the defendants in this Court. al. 
The Attorney General for the State. 


DantEt, Judge, after stating the case as above, proceeded 
as follows: The law owes its protection to the citizen in the 
quiet and peaceable possession of his houses, fences, fixtures, 
&c., against the unlawful acts of rioters. The State is never 
called upon, in an indictment for a riot or trespass, to estab- 
lish a possession by a paper title; parole evidence of such a 
possession is sufficient. But we think the Judge erred in his 
charge, when he said that if the jury believed that the dam 
was in the possession of Horton, and was the property of 
Byrd, the defendants were guilty on both the first and second 
counts, The evidence, we think, was applicable only to the 
second and third counts: but not to the first. Byrd had but 
an interest in reversion; and therefore the dam is improperly 
charged to be his, It belonged in law to him who'was in 
the immediate possession, and that was Horton. The con- 
viction on the first, and the conviction on the second count 
also, on the same evidence, are inconsistent; and the direc- 
tion ofthe court that the same evidence would authorise them 
to find the defendants guilty on both these counts, and also 
on the third count, seems to us to be erroneous. The 
judgment must be reversed and a new trial granted. 


Per Curiam. Judgment reversed. 





IN THE SUPREME COURT 


June 1840 DEN ON DEM. OF JOHN PURCELL we. TRYON McFAR. 
apenas LAND’S HEIRS. 


Where the Clerk of a Superior Court has omitted to affix the seal of his 
court to writs of fi. fa. and vendilioni erponas issued out of the county, 
the court may, at a subsequent term, order the clerk to affix its seal to 
the said executions nunc pro tunc, in order to protect a purchaser of 
the land sold under them, where no third person claiming under one of 
the parties to the execution is to be affected thereby. 


Upon a judgment obtained in the Superior Court of Robe- 
son county, against one John McFarland, a writ of fieri fa- 
cias was issued, directed to the Sheriff of Richmond county, 
and was by him levied on the land in question, as the prop- 
erty of the said John McFarland. The fiert facias was re- 
turned, and a writ of venditioni exponas issued, under which 
the land was sold, when John Purcell became the purchaser, 
and received a deed from the sheriff for it. An action was 
then brought in the county of Richmond, by the purchaser, 
to recover the possession of the land from the heirs of one 
Tryon McFarland. On the trial of that suit, an objection 
was taken that the clerk, who issued the writs under which 
the land had beer: levied upon and sold, had neglected to af- 
fix the seal of the court to them; whereupon the plaintiff was 
nonsuited; but the nonsuit was afterwards set aside and anew 
trial granted, in order to give the plaintiff an opportunity, if 
he could, to supply the defect. He accordingly made a mo- 
tion, founded upon an affidavit stating the facts, in the Supe- 
rior Court of Robeson, at the Spring Term 1840, before his 
honor Judge Bartey, that the clerk should affix the seal of 
the said court to the executions nunc pro tunc. The mo- 
tion was resisted, and his Honor being of opinion that he had 
no power to make the amendment, overruled the motion. It 
was then placed on the record, and the plaintiff appealed. 

No counsel appeared for either party in this Court. 


Dantet, Judge, after stating the case as above, proceeded 
as follows: ‘The case comes before us upon the single point, 
whether the Superior Court of Robeson county had the pow- 
er, at the time the motion was made, to amend the executions 
by affixing the seal of the court to them. We are of the o- 
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pinion that the court had the power. The omission of the June 1810 
clerk to affix the seal to the executions, was but a misprision “pice | 
in him. At common law, the court on motion will, while — v 
the pleadings are in paper, and before they are entered of re- —— 
cord, permit amendments in form or substance, on proper and heirs. 
equitable terms. But when the proceedings are entered on 
record, the court will not amend further than is allowable by 

the statutes of amendments. In this State, as in England, 
judicial writs are seldom ever recorded, so that while they are 

but on the file, the common law rule as to amendments are 

as properly applicable to them as to the pleadings in a cause 

whilst they remained in paper. Bing. on Judgments 72; 

Bing. on Execut’s, 189. In England, writs of ca. sa. and fi. 

fa. must be signed as well as sealed. When third persons, 

who derive title from one of the parties, are not affected, ex- 
ecutions may be amended by adding or altering the teste or 
return. 'Tidd. 986, 1027. 1 Marsh. Rep. 399. 5 East. 291. 

Bing. on Exect’ns. 190. Such amendment was authorised 

to be made by a decision of this Court, in Smith v. Dan- 

iel, 3 Murp. 128. And we think, with Judge HeNvErson, 

that an amendment is a matter of course, as to the affixing 

the seal to the executions, when they have been omitted by 

the negligence or ignorance of the clerk, and no third person 
claiming under one of the parties to the execution is affected 
thereby. Seawell v. Bank of Cape Fear, 3 Dev. Rep. 284. 

We know that executions may be amended after they have 

been acted on, so as to render them a justification to the offi- 

cer, when otherwise they would not be. Bender v. Askew, 

3 Dev. Rep. 151, and the authorities then cited. Then why 

not amend by affixing the seal to protect a bona fide purcha- 

ser? We think that the judgment must be reversed; and this 
opinion must be certified to the Superior Court of Robeson, 

with directions to proceed upon the motion according to its 


sound discretion. 


Per Curiam. Judgment reversed. 
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June 1840 JACOB CARROLL, Adm’r. of GEORGE REYNOLDS ts. LEMU- 
oun EL DURHAM etal. 


If one of two or more obligors in a bond, administer upon the estate of 
the obligee, he cannot maintain an action on the bond against the other 
obligors; and though the action is only suspended during the life of 
the administrator, and may be brought by the administrator de bonis 
non of the intestate, yet the defence is properly upon a plea in bar, in- 
stead of a plea in abatement. 


This was an action of pest, on a bond, brought by Jacob 
Carroll as administrator of George Reynolds, deceased, a- 
gainst Lemuel Durham and Benjamin Durham. . The bond 
was given by Jacob Carroll, (the preseut plaintiff) and the 
two Durhams to Jesse Reynelds, by whom it was endorsed to 
George Reynolds, who died intestate. The plaintiff took 
administration of his estate, returned the bond in his inven- 
tory, and then brought this action. The defendants pleaded 
several pleas in bar; and amongst them, they specially plead- 
ed the above facts. Atthe trial, on the last circuit at Ruth- 
erford, before his honor Judge Hatt, the facts appearing on 


the evidence to be true, the plaintiff was nonsuited, and ap- 
pealed. 

Jredell for the plaintiff. 

No counsel appeared for the defendants in this court. 


Rurrin, Chief Justice, after stating the case as above, 
proceeded as follows: 'There is precise authority very ancient, 
and also modern, that this action would not lie, if the plain- 
tiff were executor, instead of beirg administrator. In Wank- 
ford v. Wank:ford, 1 Salk. 299, Mr. Justice Govutp cites 
from the Year Book 21, Ed. 4, 81, a case where several per- 
sons were jointly and severally bound, and the obligee made 
one of the obligors his executor; and it was held that he 
could not have an action against the other obligor. Exactly 
the same point came under consideration in Cheetham v. 

Ward, 1 Bos. & Pul. 630, and was decided the same way. 
There was an effort to sustain the action, upon the distine- 
tion between a joint bond, and one joint and several; and 
upon the difference between a release by deed, and one by 
operation of law. But the court thought there was nothing 
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in the distinctions; for they said, there is, in fact, but one du- June 1840 
ty extending to all the obligors, and a discharge of one, or aGrro1] 
, satisfaction made by one, is adischarge of the others. That 
was considered as putting an end to the argument, that the 
action is not necessarily suspended as to all the obligors: 
“for it is the effect,” says Chiet Justice Eyre, “of the sus- 
pension as to one, that releases, discharges and extinguishes 
the action as to both.” . 

We are aware that there is a well settled difference be- 
tween the cases of the debtor being the executor of the cred- The dis- 


. , od . . tinction bee 
itor or his administrator. When the obligor, or one of the tween the 


obligors is executor, not only is an action on the debt sus- sey = 
pended, but the debt is extinguished; and no action on it ev- —s. 
er will arise. But the committing of administration to the = 
obligor does not extinguish the debt. It suspends the action, cer minted, 
but the debt remains. Sir John Needham’s case, 8 Rep. *™‘here# 
136. Both the executor and the administrator must, indeed, «*plained. 
account for the debt, as assets to creditors and legatces, or 

next of kin. Cro. Car. 373, 1 Salk. 303 & 306. Carey v. 
Goodinge, 3 Bro. ch. cas, 110. But in neither case, can 

there be an action at law for the debt; from the absurdity of 

the same person being both plaintiff and defendant. But 

that is not the only reason of the rule as applicable to ex- 

ecutors; for if it were, then should the executor die intestate, 

his administrator could be sued by the administrator de bo- 

nis non cum testamento annero of the testator. Yet it is 

clear, that cannot be; for no action at law will ever lie for 

any person on the debt. Mr. Justice Powext, in Wank- 

ford v. Wankford, states the true reason, that which is pe- 

culiarly applicable to the case of an obligor being appointed 

the obligee’s executor. He says, “the reason is, that a per- 

sonal action, once suspended by the act of the party, is gone 

forever; and though in some cases it may be suspended and 

revive again, yet, never where the suspension is by the act 

of the party.” Itis not, therefore, that the remedy is sus- 

pended, but that it is suspended by the testator’s own act, 

that extinguishes the executor’s debt. For in such a case, 

we may well say, as is said in the book, the debt is extinct; 


since a duty for which there is no remedy in presenti vel 


Vv 
Durham 
et al. 
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June 1840 futuro ceases to be a duty in a legal sense. But both Mr. 


Carroll 


Vv 
Durham 
et al. 


Justice Powex: and Lord Horr say, that an administration 
is but a suspension of the action, and not an extinguishment 
of the debt; because the administration is not the act of the 
party, but of the law; and for this they quote Sir John Need- 
ham’s case. What is meant by the action being suspended 
very plainly appears. It is, that there can be no action while 
the administration continues, because of the absurdity before 
mentioned. But that after it shall be no longer in force, ei- 
ther from its repeal, or from the death of the administrator, 
then an action will lie; because the debt has all along subsist- 
ed, and then there are proper parties to constitute the action, 
namely, the administrator de bonis non of the first intestate, 
and the executor or administrator of the first administrator. 
Accordingly, Sir John Needham’s case was an action by an 
administrator against one who administered on the creditor’s 
estate, but whose letters were repealed. It is true, in that 
case, the letters to the defendant were improperly granted, 
and were declared in the Spiritual Court pro nulla and in- 
valida ad omnem juris effeetum. But the judgment was 
not founded on that, but on the general principle, that al- 
though the action had been suspended, yet it then well laid 
for the administrator de bonis non. For in that case, Lord 
Coke cites, as analogous and illustrative of the rule, the case 
of a woman executrix marrying the debtor of her testator, 
and after the death of the husband, having her action against 
his executor or heir; because she held the debt in another 
right, and it was only suspended during the coverture. And 
in another case, cited in Bac. Abr. Executors A 10, and re- 
ported in Siderfin 79, and 1 Keb. 313, the obligor was ap- 
pointed administrator and died; and then his executor was 
sued for the debt by the administrator de bonis non of the ob- 
ligee, and the plairftiff had judgment. But it is undoubtedly 
the law, that during the life of the administrator and the ex- 
istence of his administration, there can be no action on his 
debt to his intestate, if he be the sole debtor. And we think 
the law must be the same, if the administrator be one obli- 
gor with others in a joint and several bond. The principle 
of Cheetham v. Ward, and the old cases cited in it, is that 
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the contract creates but one duty, of which the obligation is June 1840 
the same upon all the obligors; and therefore, that whatever Garoll 
discharges that obligation as to one does so as to the others. _ Vv 
Now, as far as this principle goes, the cases of an executor — 
and administrator are strictly analogous; and therefore we 
think those adjudications, last quoted, direct authorities that 
the present action will not lie. 
But a doubt has been suggested, whether the matter is 
properly in abatement or in bar. ‘To make the principle, of 
which we have been speaking, self-consistent, it must be a 
part of it, that when there is a discharge of one of the debt- 
ors, the discharge of the others is to the same extent with his, 
and no further. When one of the obligors is appointed ex- 
ecutor of the obligee, the discharge of al], from both the ac- 
tion and the debt, is total and perpetual. But the discharge 
to an administrator in such a case, is not from the debt; but 
it is temporary from the action. Consequently, his co-obli- 
gors can claim no more through him. Now it is true, that if 
the right of action be merely suspended, or the matter plead- 
ed only defeat the present proceeding, it should usually be 
pleaded in abatement. Some matters, indeed, may be plead- 
ed either in abatement or in bar; and, perhaps, this may be of 
that character. But, without saying that it might or might 
not be pleaded in abatement, we think it good in bar, notwith- 
standing the defendants have but a temporary protection a- 
gainst the payment of the debt. The case is a peculiar one. 
The right of action is but suspended, as regards these de- 
fendants, but it is suspended until the death of the present 
plaintiff, and therefore, until a period so late that he cannot 
have an action on the bond at any time. Consequently, he 
is barred. The present administrator, who cannot sue, must 
not be confounded with the administrator de bonis non, who 
may sue when he comes into existence. ‘They are different 
persons; and, at common law, there was no privity between 
them. It is still very limited, as created by statute. The 
act of 1824, 1 Rev. Stat. ch. 2, sec. 6, in one section, gives The opera 
scire facias to an administrator de bonis non, on a judgment tio of the 


act of 1824, 


recovered by an executor or administrator. The first section (1 Rev St. 
=~, Sec, 


: . na » oes 
enacts that no suit, to which an executor or administrator is 6,) which 
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Jane 1840 q party, shall abate by his death, but may be revived by or 
“Carroll @gainst the administrator de bonis non of the deceased, as, by 
v __ the existing law, it might be by or against an executor upon 
ao the death of his testator, the original plaintiff or defeadant in 
_an action. But it is the necessary construction of that act, 
provides‘ that the administrator de bonis non may proceed only in such 
of asuit by action by the first administrator, as that administrator could 
—tgeong properly bring and maintain. It does not authorise the first 
plained. ~~ administrator to bring a suit, which, otherwise, he could not. 
It does not enable the plaintiff to sue now, because at his 
death an action will arise to the administrator de bonis non. 
That, indeed, will be a different action from the present; for 
this is against two only of the obligors, while that will be 
against them and the executor of the present plaintiff. As 
therefore this plaintiff can never maintain an action on this 
bond, because he is one of the obligors, that matter must be 
a good plea in bar; and as the facts were undisputed at the 

trial, he was properly non-suited. 


We should have more hesitation in pronouncing this judg- 


ment, if the estate of the intestate lost by it, or even if his co- 
The bond of obligors were set free from the debt to the prejudice of the 


an obligor 


who is ad- present plaintiff. As has been already said, the debt is as- 


oe exceutar Sets to all purposes in the plaintiff’s hands; and therefore the 


of his obli- estate is secure. Nor can we doubt that a method may be 
gee, is as- E a 3 . 
sets in his devised to obtain justice from the defendants. Perhaps, this 


handsasto . ° —_ ° ‘ 
the credit- might be a proper case for a special administration on this 


Senso particular debt to be granted to a third person, while the 


ee Oh plaintiff would administer the other parts of the estate. But 
gee. if that be not done, yet if the plaintiff should pay debts of 


What relief His intestate to the value of this debt, or should pay it in the 


Who adynin. *CCOUNt between him and the next of kin, we should be much 


isters upoo inclined, and, at present, see no reason why we should not 
his obligee Hold, that such actual payment would enable the plaintiff, in 
joe thy an action in his own name, to get contribution or indemnity 
Principal from his co-obligors. — In _Wankford v. Wankford, after 
cussed, | Stating that an administration by the debtor does not extin- 

guish the debt, Lord Hott delivers his opinion further, “ that 

if the administrator, having no assets, pays a debt of the in- 


testate, to the value of the bond, out of his own’money, that 
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will be a release, though he had not known it to be so ad- June 1840 
judged.” We understand this to mean, that in such a case, [oy 
the administrator de bonis non could not recover from the —v 
representative of the first administrator, because there was ac- " ~- ¥ 
tual payment, and that was a discharge of the debt. A doc- 

trine so reasonable must, we should think, be law. _ If it be, 

then payment by this plaintiff in a like manner, would be a 

perfect and final discharge of both himself and the defend- 

ants from the debt and from the action of the administrator 

de bonis non; and ought to give him his action presently a- 

gainst his co-obligors for whatever they ought to pay, as be- 

tween themselves: for example, if he be the surety for one or 

both of them. 


Per Curiam. Judgment affirmed. 
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June 1840 THE STATE UPON THE RELATION OF HENRY GILES vv. 
— JOHN H. HARDIE. 


An adjadication of the County Court, that a particular person has been 
duly elected Sheriff of the County, and that he has the necessary qual- 
ification of a freehold of one hundred acres of land in fee simple, is 
not a judgment én rem, binding upon all the world, but can at most on- 
ly conclude the parties contesting the election, and cannot, therefore, 
operate as an estoppel to an information in the nature of a quo warranto 
filed by the proper officer of the State against the Sheriff, alleging the 
want of such f-eehold qualification. 

An information in the nature of a quo warranto brought to try the right 
to an office cr franchise, though in form a criminal proceeding, is in 
the nature of a civil remedy, and is not therefore within the meaning 
of the 8th secticn of the Bill of Rights, which declares that * no free- 
man shall be put to answer any criminal charge but by indictment, 
preseniment or impeachment.” 

The act of 1836 * concerning writs of guo warranto and mandamus,” (1 
Rey. Stat. ch. 97) is not confined to contests between different claim- 
ants to offices and franchises; but is intended to regulate the mode bv 
which all usurpations of offices and franchises may be examined and 
determined in the courts of justice. Hence, an information in the na- 
ture of a quo warranto may, with leave of the court, be filed by the 
Attorney General or Solicitors for the State, in their respective circuits, 
against a sheriff, to enquire by what right he holds his office; and 
whether any person should be named as relator or not in such informa- 
tion, seems to be immaterial, as the information is that of the Attor- 
ney General or Solicitor of the State, and not of the relator. 

Whether its appearing affirmatively that an information was filed with 
leave of the court be necessary or not, it will be sufficient if the pro- 
ceedings of record show that it has the sanction of the court. 

It is no objection to an informaticn that the full title of the “ Solicitor for 
the State” is not given, and that the term * Solicitor” only is used. 
But if it were an objection, it would be formal only, and could not a- 
vail the defendant on a demurrer to his plea. 


At the March Term, 1839, of Rowan Superior Court, an 
information in the nature of a quo warranto was filed by 
James R. Dodge, Esq., the Solicitor for the State, in that cir- 
cuit, giving the court to understand and be informed that 
John H. Hardie had used and exercised, and was then using 
and exercising the office of sheriff of said county without any 
warrant, and had usurped, and was then usurping the said 
office; and alleging especially that at the time of the election 
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of the said John as sheriff of said county, he was not pos- June 1840 
sessed of a freehold of one hundred acres of land in fee sim-py6 State 
ple, and praying the advice of the court, and due process of — v. 
law against the said John, to answer by what right he claim- #4. 
ed to hold said office. Thereupon, by order of Court, pro- 

cess issued as prayed, returnable to the September 'Term fol- 
lowing, when the said John appearcd and pleaded to the said 
information, first, that he was duly elected sheriff of said 
county, on the 9th day of August, 1838, by a majority of the 

legal voters of said county; and that he was seized of a free- 

hold of one hundred acres of land in fee, as required by law; 

and, secondly, that at the August Term, 1838, of the County 

Court of Rowan, being the term immediately following the 
election of the respondent as sheriff of said county, the qual- 
ifications of the respondent to hold said office were contested; 

and thereupon it was by the said court, a majority of the jus- 

tices of the county being present, adjudged that the respond- 

ent was seized of the freehold, and had all the other qualifi- 
cations required by law of a sheriff; and thereupon he was 
permitted by the said court to take the oaths and execute the 

bonds required by law of a sheriff, and did take the oaths and 
execute the bonds accordingly. 'To this second plea the So- 

licitor, in behalf of the State, demurred generally, and the re- 
spondent having joined in demurrer, the same was argued at 

the March Term, 1840, of said court, before his honor Judge 
Settrte, when the demurrer was sustained, and the respon- 

dent, by leave of the court, appealed from that judgment to 

the Supreme Court. 


Badger, for the defendant, contended that the whole pro- 
ceeding ought to have been dismissed, because the defendant 
could not be called to answer the information: 

Ist. The act concerning writs of Quo Warranto and Man- 
dumus, 1 Rev. Stat. ch. 97, though general in its terms, is 
not applicable to the office of sheriff. 

2nd. If the office of sheriff be embraced in the act, or must 
be construed to be within its provisions, then the proceeding, 
being a criminal one, is prohibited by the 8th section of the 
Bill of Rights, and the Legislature had no right to pass the 
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June 1840 act, That the ‘proceeding is of a criminal nature, see 2 
The State Hawk. Pl. Cro. ch. 26, sec. 16—1 Tremain’s Pleas, 253—6 


v 
Hardie. 


Wentworth, 28 et seg— Attorney General v. Utica Insur- 
ance Company, 3 John. Ch. Rep. 371. 

3rd. The information is fatally defective, because it does 
not shew upon its face that it was filed by leave of the court. 
An information in England“does not shew this; but there is 
a reason for a difference there and here. There, the power 
to file an information is not given by statute, but is only reg- 
ulated by it; but, in this State, the power is given by the stat- 
ute, and none exists in the Solicitor without it. 

Ath. The information is totally defective in form and sub- 
stance. See 6 Wentworth’s Pleas, 28, for a proper form. 

5th. The Judge erred in saying that the pleas could not 
be sustained, although the County Court had decided the 
question. See the act concerning sheriffs, 1 Rev. Stat. ch. 
109, sec. 5, 6,7, 8. And if the question;could be reviewed 
in any other Court, the plea must be answered by shewing 
some special matter, and not by a general demurrer. 


The Attorney General and Barringer, for the State, con- 
tended that the act applied to every office. Writs of Quo 
Warranto and Mandamus were writs known to the com- 
mon law; and the statute of 9th Ann, and 4 and 5 Will: and 
Mary, only regulated them. Our act embraces the office of 
sheriff in its terms. See Bae. Abr. Tit. Information letter D. 
—Bul. N. P. 210, 211, 212—People v. Van Slike, 4 Cow- 
en’s Rep. 297. 

2nd. The argument that the act is unconstitutional is bas- 
ed upon the supposition that the proceeding is a criminal 
one; but it has always been regarded as a civil proceeding, 
though in some measure in the nature of a criminal one—4 
Cowen’s Rep. 100—note A in People v. Richardson—Peo- 
ple v. Clerk, 4 Cow. Rep. 95—15 John. Rep. 387. 


ord. To the objection that the information does not shew 
that it was filed by leave of the court, the reply is, that it was 
unnecessary; and if it were, the court’s entertaining and act- 
ing upon it, shows that it had its sanction. 
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Ath. As to the informality of the proceeding, the defendant June 1840 
is too late to avail himself of it after plea—4 Term Rep. 2767). State 
—Com. Dig. Tit. Quo Warranto—3 Term Rep. 596,599. — v 
note A. If an information be informal, the proper motion Hardie. 
is to quash it; but after plea, it cannot be quashed.—4 Bur. 

Rep. 2297. The defendant had no right to plead double. 
7 Eng. Com. Law Rep. 254. 

5th. The fifth objection is, that the County Court has con- 
clusively decided the question. ‘To this it is answered, that 
the act concerning sherifis applies only to cases of contested 
elections. 'The Superior Courts have a general right to re- 
view the decision of the County Courts. The act does not 
give the County Courts an exclusive jurisdiction, but only 
declares them to be competent tribunals to decide questions 
of contested elections. 


Gaston, Judge, after stating the case as above, proceeded: 
The act in relation to appeals, enacts that when an appeal 
shall be allowed from an interlocutory judgment, the Judge 
allowing the appeal shall and may direct so much only of 


the records and proceedings in the cause to be certified to the 
Supreme Court as he shall think necessary to present the 
question or matter arising upon such appeal fully to be con- 
sidered by the said Court. No such direction has been ziv- 
en in this case, and we have no means of ascertaining the 

- question or matter referred to us, further than that it arises on 
an appeal from the judgment over-ruling the respondent's se- 
cond plea, and sustaining the demurrer thereto. The direct 
question, therefore, presented for our consideration is, the 
sufficiency of that plea. However informal this may be, it 
is in substance a plea by way of estoppel, that the State is 
concluded to allege that the respondent was not seized of a 
freehold of 100 acres in fee, at the time of his election, be- 
cause that matter hath been determined by the adjudication 
ofthe County Court of Rowan. 

Waiving all formal objections to this plea, it is bad in 
substance. Judgments operate by way of estoppel against 
all the world, when they are judgments in rem—that is to 
say, pronounced by a court exercising that peculiar jurisdic- 
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June 1840 diction which authorises it to decide on a subject matter in- 
The State dependently of parties. And they operate as estoppels be- 


v 
Hardie. 


tween parties, to prevent further litigation in relation to 
a subject matter which has been directly and solemnly de- 
cided in a suit properly constituted between them. Now, in 
regard to the alleged adjudication of the County Court of 
Rowan, upon what ground can it be alleged to be a judgment 
in rem, binding all the world? ‘There ought to be a very 
unequivocal grant of this high power to that Court, before 
it can be assumed. Where is the evidence of this grant 
found? In the statute regulating the election of sheriffs, af- 
ter prescribing by whom they shall be chosen, when and 
where the votes shall be received, how and where the re- 
turns of the votes received shall be made to the County 
Courts, it is declared, “and the County Courts, a majority of 
the Justices being present, shall be a competent tribunal to 
decide all contested elections under this act.” Here is the 
whole of their authority to decide “contested elections.”— 
Between whom is such decision to be made? Manifestly be- 
tween the parties contesting. It is an adjudication as far 
as it goes inter partes, and is therefore binding on none ex- 
cept the parties, or those who come in by privity under them. 
But it has been argued that the right of the matter in con- 
test, may involve the necessity of determining on the quali- 
fications of the person apparently elected, because, if he 
have not the necessary qualifications, the votes cast on him 
are thrown away. Without stopping to enquire whether 
this doctrine, the same which was so much agitated in 
Wilkes’s case, be in any respect true with us, and, if so, to 
what extent, it is a sufficient answer to the argument infer- 
red from it, that whatever the adjudication be—or on what- 
ever founded—it decides nothing, except between the parties 
to the suit or contest. Public policy may require of parties 
who have once had a full and fair opportunity of asserting 
their respective claims before a competent tribunal, and who 
have obtained a solemn decision thereon, and of the repre- 
tatives of those parties, not to agitate the repose of society by 
further litigation upon the same subject matter; but it would 
violate the first principles of justice, if any one not a party 





OF NORTH CAROLINA. 47 


to that contest, and who could not interfere therein, should June 1840 
be precluded from shewing forth his rights because of any Ty. State 
matter therein determined. 

It is insisted, nevertheless, on the part of the appellant, that 
it the plea in question be bad in substance, nevertheless the 
judgment on the demurrer is erroneous, because the informa- 
tion is altogether illegal, or if legal, is wholly insufficient. It 
may be doubted whether these grave enquiries are fit to be 
considered now, when the question before us is on the inter- 
locutory judgment overruling the plea. But as they have 
been argued on both sides, and been fully considered, and as 
our minds are quite made up upon them, we have no hesita- 
tion in declaring our opinion. 


v 
Hardie. 


It is objected, in the first place, that an information of the 
kind before us, is utterly prohibited by the Sth section of our 
Bill of Rights, which declares that “no freeman shall be put 
to answer any criminal charge but by indictment, present- 
ment or impeachment.” The enquiry is, whether the infor- 
mation in question be, within the meaning of the Bill of 
Rights, a “criminal charge”? In every well regulated gov- 
ernment there must be some mode by which to put down the 
usurpation by unauthorised individuals of public power. In 
the country of our ancestors, and in ancient times, when any 
of the offices or franchises appertaining to sovereignty, and 
therefore called royal, were supposed to be held or exercised 
without lawful authority, the remedy was by suing out the 
writ of Quo Warranto, to enquire by what warrant the sup- 
posed usurper supported his claim, in order to determine the 
right thereto. ‘This was said to be in the nature of a writ of 
right for the King, and from what we have seen of the 
pleadings in it, bore little or no resemblance to a criminal 
prosecution. See Rastell’s entries Quo Warranto. Indeed 
Mr. Justice Wiimort, in Rex v. Marsden, 3 Bur. 1817, de- 
clares positively that it is not a criminal prosecution, but a 
civil writ at the suit of the crown, though Chancellor Kent, 
in the People v. Utica Insurance Co., 2 Johns. cases in 
Ch’y. 117, speaks of it as a criminal proceeding. Be this as 
it may, the remedy certainly much resembled, if in truth it 
were not a real action; and, like other actions of that family, 
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June,1840 was subjected in its prosecution to inconvenient delays. On 
The Statethis account, like most real actions, in process of time it 


v 
Hardie. 


became much disused, and its place was supplied by the in- 
formation in the nature of a Quo Warranto. Originally 
this was a criminal proceeding. In it the usurpation was 
charged as an offence, and the offender, upon conviction, was 
liable to be punished by fine and imprisonment. Such, how- 
ever, were the conveniences attending the information, as a 
mode of trying the mere question of right to the office or 
franchise, that although it never entirely lost its form as a 
criminal proceeding, it was so modelled as to become sub- 
stantially a civil action. A fine, indeed, was imposed upon 
conviction; but it was nominal only—no real punishment 
was inflicted—and it became, before our revolution, the gen- 
eral civil remedy for asserting and trying the right, in order 
to seize the office or franchise, or to oust the wrongful pos- 
sessor. See 3 Blk. Com. 262-3—Rez v. Francis, 2 Term, 
484—Commonwealth v. Brown, 1 Serg. & Raw. 385— 
People v. Utica Insurance Co., 15 Johns. 386. 

Besides this peculiar information, well known as “the in- 
formation in nature of a Quo Warranio,” there was a mode 
of prosecution for the punishment of crimes by “informa- 
tion.” This was, by a suggestion or charge, drawn up in 
form, and filed on record by the King’s Attorney General, 
or by his Coroner or Master of the Crown Office, in the 
Court of King’s Bench; and was deemed sufficient in every 
case not capital, to call every man to answer for the offence 
therein charged. ‘There could be no doubt but this mode of 
criminal prosecution was as ancient as the common law it- 
self, but the tyrannous use made of it in high prerogative 
times, especially after jurisdiction of criminal prosecutions 
by information was extended to other tribunals than the 
Court of King’s Bench, justly subjected it to the reprobation 
of the friends to freedom. The framers of our Bill of Rights 
were not school men dealing in metaphysical abstractions, 
and busied about technical forms, but practical statesmen 
guarding against real abuses of power, and securing the sub- 
stantial rights of freemen. They intended to prohibit this 
mode of prosecution for crimes, and to throw around the ob- 
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ject of penal visitation the protection either of a grand jury, June 1840 
or of an enquiry by the impeaching body—before he could Tho, State 
be required to plead to a criminal accusation. Such is the 
purpose of the 8th section of the Bill of Rights; and accord- 
ingly, we find it connected with a number of provisions from 
the 7th to the 10th inclusively, in which are embodied the 
securities for a fair hearing, full defence, impartial trial, and 
the administration of justice in mercy to all sought to be 
convicted and punished because of public offences. The 
proceeding before us is carried on diverso intuitu, and to 
hold it prohibited by the Bill of Rights, would be to sacrifice 
substance to mere form. If, indeed, it should ever be at- 
tempted in informations of this character to impose a real 
fine, or to inflict any other punishment, so as to make them 
in effect criminal prosecutions, such attempts would fall _be- 
fore the explicit prohibitions of the section of the Bill of 
Rights now needlessly invoked. 

In the next place, it is objected that the present informa- 
tion purports to be framed in conformity to the provisions of 
our act of 1836, “concerning writs of Quo Warranto and 
Mandamus,” ‘1 Rev. Stat. ch. 97;) but on a fair examina- 
tion of that act, it will be found not to warrant this proceed- 
ing. It is admitted that the words of the act are sufficiently 
broad to take in the case, for they declare it lawful for the 
Attorney General or Solicitors of the State, where any per- 
son shall hold or execute any office or franchise unlawfully, 
to exhibit, with the leave of the court, an information in the 
nature of a Quo Warranto, at the relation of any person 
desiring to prosecute thesame. But it is argued, these words 
must be taken with some qualification. The act has been 
modelled after the English Statute of 9th Anne, which, in 
terms, is confined to informations respecting the disputed offi- 
ces and franchises of boroughs and corporations; and al- 
though this act cannot be so restricted, yet (it is said) many 
of its provisions shew that the Legislature had in view con- 
tests between different claimants to offices and franchises, and 
its enactments ought to be understood with reference to con- 
tests of this description only. Here, it is not shewn what 
interest or claim the relator, Henry Giles, had in or to the 

6 


Hardie. 
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June 1840 subject matter of this controversy, and it cannot be intended 
The State that the Legislature meant that he, or any other officious 


v 
Hardie. 


stranger, might, under the cover of this act, and in the guise 
of a relator, call on any officer of the State, Governor, Judge 
or Sheriff, to shew the warrant for his public acts, in order 
to spy out, if possible, some defect of title. 


We have before had occasion to say (see State v. King, 
decided at this term) that there are some provisions in this 
act as to proceedings by mandamus, which must be regard- 
ed as applicable only to contests between individuals. But 
we cannot yield to the argument that the enactments of the 
statute were not meant to apply to any other. The purpose 
of the Legislature, we have no doubt, was as broad and com- 
prehensive as the terms of the act indicate: that is to say, to 
regulate the mode by which all usurpations of offices and 
franchises might be examined and determined in the Courts 
of Justice, “as is usual in cases of information in the nature 
of a Quo Warranto.” Such informations lay, at common 
law, independently of any statute, for intrusion into any of- 
fice affecting the public, or for the exercise of a franchise of 
what was termed a regal character. Buller’s Nisi Prius. 211. 
The King v. Highmore, 5 Barn. & Ald. 771. Com’s Quo 
Warranto, A B. The object of the statute of Anne was to 
regulate the proceedings thereon in certain cases relating to 
corporations, and our Legislature followed that statute as a 
fit model for regulating the proceedings on informations gen- 
erally. ‘There can be no serious danger, that, under our act, 
the public repose will be capriciously disturbed, since no in- 
formation under it will lie, but with leave of the court, and 
then must be prosecuted by the proper law officer of the 
State upon his official responsibility. Whether in this case, 
it was necessary that any relator should be named, we stop 
not to enquire. For whether he be named or not, the infor- 
mation is that of the solicitor of the State; and we hold it to 
be clear, that under our act “concerning the Attorney Gen. 
eral and Solicitors for the State,” each Solicitor, within his 
respective circuit, holds in all pleas of the State the same au- 
thority which the Attorney General may exercise therein, 
within Aig circuit. There is nothing in the nature of the 
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office here claimed, which should exempt usurpations of it June 1810 
from the mode of legal examination and trial provided by p> Sia. 
this act. See People v. Van Slick,4 Cow.323. Common-  y 
wealth v. Fowler, 10 Mass 295. Hardie. 
Other objections have been made to the mode of proceed- 
ing, but they do not appear to us well founded. It has been 
objected that it does not appear that this information was 
filed by leave ot the court. Without admitting that it is ne- 
cessary that this fact should appear affirmatively, we hold, 
that in this case, the explicit sanction by the court of the in- 
formation of the Solicitor, as declared of record, shews that 
it was filed with the leave of the court. 
It has also been objected that the full title of the “ Solicit- 
or for the State is not set forth in the information, but he is 
termed “ Solicitor” only. The court knows, judicicially, 
who is the Solicitor for the State in that circuit; and we pre- 
sume it had no difficulty, and we can have none,’ in un- 
derstanding that it wasin this official character the informa- 
tion was filed. If there be any thing in the objection, it is 
formal only, and cannot avail the respondent on a demurrer 
to his plea. 
We see no sufficient cause to disapprove the judgment 
from which the respondent has appealed to this court. This 
opinion must be certified to the Superior Court of Rowan, 
that the said court may proceed in the matter before it ac- 
cordingly. 


Per Curiam. Judgment affirmed. 
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June 1840 ASIA WHITE vs. JOHN C. PETTIJOHN et al. 


‘The condition of a bond given upon obtaining a writ of sequestration on 
a Judge’s fiat, in a suit in equity, that the plaintiff “ shall prosecute 
his said suit with effect, or in case he fails therein, shall well and tru- 
ly indemnify the defendant for all damages which he may sustain by 
reason of the filing of said bill, and the suing out of said wiits, and 
shall further do and receive what the said Court shall consider in that 
behalf,” is not broken by any thing short of the abandonment of his 
suit by the plaintiff, or his defeat therein. Hence a decretal order, in 
the progress of the cause, that the sequestration be removed and the 
sequestered property restored to the possession of the defendant, and 
that he have leave to put the bond in suit, but without finally deciding 
the matters in contestatiun between the parties, will not authorise a 
recovery upon the bond for a breach of its conditions. 


In April, 1839, William White and John C. Pettijohn filed 
their bill of complaint against Asia White, wherein they 
claimed to have an interest in remainder in certain slaves 
that were in the possession of the said Asia White, and of 
which they alleged that she was tenant during her life; and 
by the said bill they prayed that she should answer the alle- 
gations thereof on oath; that a writ of injunction or ne exeat 
might issue to restrain the said Asia from selling, removing, 
or in any way disposing of the said slaves, so as to defeat the 
interests of the complainants; that she should be bound in 
such sum as the court should judge right for the perform- 
ance of said injunction, as well as such other order and de- 
cree as might be made in the premises; and for such other 
and further relief in the premises, by sequestration or other- 
wise, as should be deemed right and equitable. Upon an af- 
fidavit by the complainants, that the matters of fact set forth 
in their bill were true, they obtained a Judge’s fiat directing 
the Clerk and Master of the Court of Equity for the county 
of Washington, upon the complainants’ giving bond and se- 
curity in the penal sum of one thousand dollars to indemnify 
the defendant, to issue a writ of ne exeat to restrain the de- 
fendant from carrying the slaves mentioned in the bill out of 
the State; and also an order to the sheriff to take the slaves 
and hire them out until the next term of the Court of Equi- 
ty for that county, unless the defendant should enter into 
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bond and security, in the sum of three thousand dollars, to June 1840 

have the said slaves at the said term of the said court, to abide “a5, 

the order and disposition thereof. Thereupon the defend- y 

ants executed the bond, which is the subject matter of the Pettijohn 
: ~ _ . et al. 

present action. ‘The condition of this instrument recited the 

filing by White and Pettijohn of their bill of complaint, and 

the fiat made thereon by the Judge, and then proceeded as 

follows: “ Now, therefore, if the said White and Pettijohn 

shall prosecute their said suit with effect, or in case they fail 

therein, if they shall well and truly indemnify the said Asia 

White for all damages which she may sustain by reason of 

the filing of said bill, and the suing out of the said writs, and 

shall further do and receive what the said Court shall con- 

sider in that behalf, then the above obligation to be void.” 

A writ thereupon issued returnable to the September Term 

of said Court, directed to the sheriff, and commanding him, 

unless the defendant in the suit in equity, Asia White, should 

give bond and surety for the forthcoming of the slaves afore- 

said, at that term, to be disposed of as the court should order, 

to take the same into his possession, and hire them out until 

the said term, and so to provide as then and there to have 

the same forthcoming to answer such order, judgment or de- 

cree as the court might make. In obedience to this writ, the 

sheriff took the slaves into his possession, and hired them out 

until the next court, and took bonds for their forthcoming to 

await the order thereof. A writ also issued directed to the 

said Asia, enjoining her not to send the slaves out of the 

State, and alsoa writ of subpeena, with a copy of the bill, 

commanding her to make answer to the facts therein charg- 

ed. She accordingly put in an answer at September Term, 

1839, to the bill of the complainants, and it appeared that 

then a decretal order was made as follows: “ By the Court, 

this cause coming on to be heard upon the bill of complaint 

and the answer thereto, it is ordered, adjudged and decreed 

that the sequestration be removed; that thé sheriff return the 

negroes to the defendant; that he pay over to her either the 

money or the bonds for the hire of them; that the defendant 

be enjoined from selling or removing the negroes out of the 

jurisdiction of this court; that the complainants have leave to 
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June 1840 file an amended bill, and to make parties; that the defendant 


White 


Vv 
Pettijohn 
et al. 


have leave to answer the amended bill, and to put the injunc- 
tion bond in suit; and that the costs of this suit await the de- 
cision thereof.” Thereupon the plaintiff brought this action, 
and assigned for a breach of the condition that the said 
White and Pettijohn had failed in the prosecution of their 
said suit, and did not indemnify her against certain damages 
which she had sustained thereby. Upon the trial at Wash- 
ington, on the last circuit, before his honor Judge Pearson, 
the only question was, whether the said White and Pettijohn 
had failed to prosecute their suit within the meaning of the 
condition of the bond. Under the instructions of his Honor, 
the jury returned a verdict for the plaintiff, and the defend- 
ants appealed. 
M. Haughton for the defendants. 


J. H. Bryan for the plaintiff. 


Gaston, Judge, after stating the facts as above, proceeded 
as follows: We are of opinion that the facts shewn do not 


make out such a failure, upon the ground that from them it 
appears that the suit is undecided, and victory or defeat, suc- 
cess or failure, remains to be ascertained by the result of that 
suit. 

It may not be easy for a court of law to pronounce upon 
the effect of the decretal order that was made in the equity 
suit; but it cannot fail to see that that order does not deter- 
mine, nor profess to determine the controversy between the 
parties. It makes, indeed, a different arrangement for the 
custody of the slaves than that which was temporarily di- 
rected upon the filing of the bill, and which had expired by 
its own limitation. But for some purpose or other, it contin- 
ues and upholds the injunction, which had issued to restrain 
the defendant from carrying the negroes out of the State, and 
concludes with authorising the plaintiffs and the defendant 
to amend their respective allegations. Which of the parties 
gets the advantage in this, their first encounter, it is unneces- 
sary to enquire. It is enough for the purposes of this suit, 
that the contest is not ended. 

Failure, used in connection with any enterprise, in its or- 
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dinary and obvious sense, means abandonment or defeat. June 1840 


There may be checks—there may be disappointments—~ white 

there may be auguries of ill omen—but so long asthe enter- _ Vv 
aa . . : Pettijohn 

prise is prosecuted and its result unascertained, there is no “ ¢ 4}, 

failure. ‘That the term failure, in the bond before us, was 

used in this, its ordinary sense, is rendered more probable by 

the manifest resemblance between this bond and the prosecu- 

tion bond given by plaintiffs in suits at law. The clerk of 

every court of law is required, before he issues any writ or 

leading process, to take sufficient security from the person so 

applying, “ conditioned that he will prosecute such suit, and, 

in case of failure, pay to the defendant all such costs and 

damages as may be awarded against him.” What is meant 

in a bond taken under this act, by “ prosecution of the suit” 

—and by “ failure” therein—is beyond doubt. 'They mean, 

on the one hand, a successful prosecutien unto final judg- 

ment—and on the other, a voluntary abandonment of the 

suit, or a final judgment against the plaintiff. Now, what 

good reason. can be assigned why the same terms used in the 

condition of the bond before us—so strikingly alike the ordi- 

nary bond given by every plaintiff on instituting a suit at 

law—should receive a different meaning? ‘The error into 

which the court below has fallen, was probably occasioned 

by regarding the bond as an injunction bond, and thence in- 

ferring that the cordition thereof ought to be interpreted by 

analogy to that which prevails in ordinary injunction bonds. The dis- 

But it is to be noticed, that the condition of these, that is to tinction be- 

say, wherever an injunction issues to stay execution of a bond given 

judgment at law, is positively prescribed by statute: “ the kee 

complainant shall enter into bond with sufficient security be- Suamaaes 

fore the Master of the Court of Equity, whence the injune- reaech fat 

tion issues, for the payment into court of the sum complain- and an ordi- 

ed of, and all costs, upon the dissolution of the injunction.” 7 hod 

The specific contingency upon which the entire obligation siven upon 


° ° ° os ° . getting an 
rests, is the dissolution of that injunction. If it be dissolved, injunetionto 
the bond necessarily becomes absolute. But no statute pre- me de 
scribes the form in which any other injunction bond shall be “ted. 
given. Upon the sound discretion of the Judge, who makes 


a fiat for such injunction, depends the security to be demand- 
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June 1840 ed from the applicant. And upon the ¢erms of that security 
~~ depends the liability of him or them who enter into it. 

The order of the Court of Equity that the plaintiff have 
leave to put the bond in suit, has no other effect than to save 
her from the penalties of a contempt, for bringing an action 
thereon without permission. It cannot modify the character 
of the instrument. 

It is the opinion of this Court, that the judgment below is 
erroneous, and ought to be reversed, and a venire de novo 
awarded. 


Per Curtam. Judgment reversed. 


SEABURY TREDWELL etal. vs. BURWELL REDDICK. 


The entering upon, ditching and making roads in a cypress swamp for 
the purpose of getting shingles therein, and cutting down the timber 
trees and making shingles out of them, is, in law, a possession of the 
swamp. 

The constructive possession of land arising from title, cannot be extend- 


ed to that part of it, whereof there is an actual adverse possession, 
whether with or without a paper title. 


This was an action of TRESPASS QUARE CLAUSUM FRE- 
ait for cutting timber in a cypress swamp, tried at Washing- 
ton, on the last circuit, before his honor Judge Pearson. 

The plaintiffs read two grants to Charles Johnston; one 
dated 1796, for 5,000 acres; and the other dated 1797, 
for 8,000 acres, and then offered much testimony to 
shew that these two grants included the locus in quo. 
The plaintiffs then produced regular mesne conveyances 
from Johnston to themselves—the deed to themselves bear- 
ing date in 1835. It was then proved by the plaintiffs, that 
in 1834, before the execution of the deed to them, they enter- 
ed into the swamp and took actual possession of a part, 
claiming the whole, and were in possession getting out shin- 
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gles at the date of the writ, in 1836; and that they had con- June 1840 
tinued in possession all the time from 1834, before the date “ejweu 
of their deed, up to the time when the writ wasissued. They et al. 
further proved that in 1833 the defendants had entered into Reddi 
. eddick. 

the swamp, cut several ditches, made roads, and had com- 
menced cutting down, and making shingles out of, the tim- 
ber trees rendered accessible by means of these ditches and 
roads, and continued to make shingles out of the timber thus 
situated from 1833 up to the issuing of the writ. It was al- 
so in proof that in 1833 the defendants had erected tents on 
the land convenient to their roads, for the accommodation of 
their hands and mules; and had kept the hands, mules and 
carts at work in the swamp from 1833 to the date of the writ. 
It was proved further that the swamp wasnot fit for the purpo- 
ses of cultivation, and could not be inhabited, and could only 
be used in the manner in which the defendants used it, for 
getting shingles by the means above stated. It was proved 
further that the place where the plaintiffs got out shingles 
was a mile and a half from the place where the defendant got 
them. 

At this stage of the trial, the court suggested to the plain- 
tiffs’ counsel that there seemed to be two objections to a re- 
covery: Ist. The defendants being in the actual occupation 
of the locus in quo at the date of the plaintiffs’ deed. 2ndly. 
The defendant’s continuing in the actual occupation of the 
locus in quo from 1833, before the date of the plaintiffs’ deed, 
up to the time of the issuing of the writ without an entry. 
The counsel replied to the first objection, that the defendant 
had not been in the actual occupation of the locus in quo, 
but must be considered as having committed so many dis- 
tinct small trespasses, by going upon one spot and staying 
there until he could cut down a tree and make it into shin- 
gles, and then abandoning that spot and going to another; and 
further, that his possession, supposing it were considered a 
possession, was not adverse, for he had shown no sort of ti- 
tle. ‘To the second objection the reply was, that in addition 
to the idea that the defendant had no occupation, but was 
simply guilty of so many distinct trespasses, the plaintiffs 
having shewn a title, and having taken actual possession of 


=~ 


‘ 
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June 1840 part, were in law considered in the possession of the whole 
“Tredwel] tract covered by their title. 
“ al. The Court expressed the opinion that the proof made out 
Reddick. a case of occupation, and not simply several distinct trespas- 
ses, as to all the land and timber trees made accessible by 
their ditches and roads; inasmuch as that was the only way 
in which the swamp could be used or occupied: and second- 
ly, that a possession of a part under title gave possession of 
the whole, unless a part was actually occupied by another 
»erson, in which case the possession did not extend by force 
of the title to the part so held in actual adverse possession, 
whether the occupant had or had not a paper title; and that 
it was necessary for the plaintiffs to obtain possession of the 
part occupied by the defendant by means of an ejectment, or 
otherwise, before an action of trespass could be maintained. 
The plainti{s, in submission to this opinion of the court, 
were nonsuited and appealed. 
M. Haughton for the plaintiffs. 
A. Moore for the defendant. 


Gaston, Judge. The opinion expressed by his Honor, 
on the trial of this cause, seems to us entirely correct. Upon 
the evidence, it cannot be questioned, we think, but that the 
defendant was in actual possession of the locus in quo before, 
at and after the date of the plaintiffs’ deed, down tothe institu- 
tion of this action. It was a possession as decided and noto- 
rious as the nature of the land would permit—affording un- 
equivocal indication to all persons that he was exercising 
thereon the dominion of owner. Den on dem. Burton v. Ca- 
ruth, 1 Dev. & Bat. 2. Simpson v. Blount, 3rd Dev. 34. 
The actual occupation of the plaintiffs has never approach- 
ed within less than a mile and a half of the part of the swamp 
thus held by the defendant. The constructive possession, 

The action arising from title, cannot be extended to that part whereof 

crnrethe. there is an actual opposing possession, whether with or with- 

maintained out a paper title. Graham v. Houston, 4 Dev. 232. And, 

possession. without possession, the action of trespass cannot be maintain- 
ed. The judgment of non-suit is affirmed. 


Per Curiam. Judgment affirmed. 
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THE STATE vs. ELIZABETH BUCHANAN et al. June 1840 


After a motion to quash an indictment containing two counts, one of 
which is defective, the officer prosecuting for the State may enter a 
nolle prosequi as to the defective count, which will remove the grounds 
for the motion to quash, and leave the defendant to be tried upon the 
charge contained in the good count. 


The defendants were charged in an indictment containing 
two counts, In the first count, they were alleged to have 
feloniously taken and carried away a bar of iron, of the val- 
ue of fifty cents; and in the second, to have feloniously and 
unlawfully received of a person, to the jurors unknown, a 
bar of iron of the value of fifty cents, well knowing the said 
bar of iron to have been feloniously stolen, contrary ¢o the 
Statute &c. After pleading not guilty, the defendants, at 
Sabarrus, on the last Fall circuit, before his honor Judge 
Dick, moved to quash the indictment. Before the motion 
was decided on by the court, the Solicitor for the State en- 
tered a nolle prosequi as to the second count in the indict- 
ment; but the court, notwithstanding, quashed the indict- 
ment, and the Solicitor thereupon appealed. 

The Attorney General for the State. 

Barringer for the defendants. 


Dan1EL, Judge, after stating the case as above, proceeded 
as follows: In the case of the State v. Thompson, #}Hawks, 
613, this court decided that the Attorney General has a dis- 
cretionary power to enter a nolle prosequi, for the proper ex- 
ercise of which he is responsible. The court never has in- 
terfered with the exercise of this power, though they certain- 
ly would do so if it were oppressively used. In the case of 
the Commonwealth v. Wheeler, 2 Mass. Rep. 172, Par- 
son3, Chief Justice, said that the power of entering a nolle 
prosequi is to be exercised at the discretion of the Attorney 
General, who prosecutes for the Government, and for its ex- 
ercise he alone is responsible. Lord Hoxt.to the same ef- 
fect; 6 Mod. Rep. 262. If the Attorney General can enter a 
nolle prisequi to the whole indictment, he, in analogy to the 
practice in civil proceedings, must have the power to enter it 
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June 1840 to any count in the indictment; for each count should charge 

~~ the defendants, as if they had committed a distinct offence. 
1 Chitty’s Crim. Law 249, 479. The defendants having 
been discharged by the nolle prosequi from observing their 
day in court, on the second count, they then stood charged 
on the first count only; which is a good and sufficient in- 
dictment for larceny, and there was no ground for the court 
to quash. We think the judgment must be reversed, and 
the defendants directed to be put upon their trial. 


Per Curiam. Judgment reversed. 


JAMES C. STEPHENS vs. REUBIN B. BATCHELOR et al. 


Where an action is brought in the County Court, against two defend- 
ants, who plead severally, and a verdict and judgment are rendered in 
favour of one, and against the other defendant, the latter may alone ap- 
peal from the judgment rendered against him. 


» The plaintiff brought an action on the case, in the Coun- 
ty Court of Nash, against the defendant, Reubin B. Batchel- 
or, and three others, for aiding and assisting in the removal 
of a debtor of the plaintiff from the county. The defend- 
“ants appeared and pleaded severally the general issue, and 
tipon the trial, a verdict and judgment were rendered in fa- 
vour of the plaintiff, against two of the defendants, and a- 
gainst the plaintiff as to the other two defendants; whereupon 
the defendants, against whom the verdict and judgment were 
given, appealed to the-Superior Court; in which, on the last 
circuit, before his honor Judge Nasu, a motion was made to 
dismiss the appeal, upon the ground that a part only of the 
defendants had taken it. The motion to dismiss was over- 
ruled, and the plaintiff appealed to the Supreme Court. 
B. F. Moore and Battle, for the-plaintiff, insisted that, as 
in an action against two or more, if a verdict be rendered a- 
gainst one defendant, and in favor of the others, the defend- 
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ant complaining of the verdict, cannot have it set aside so far June 1840 
as it is against him only and a new trial awarded, he ought "Stephens 
not to be permitted to obtain a trial de novo for himself, by —v 
means of an appeal toa Superior Court. They also referred ee 
to the cases of Hicks vs. Gilliam, 4 Dev. Rep. 217, and 

Dunn §& Mellwaine vs. Jones, 4 Dev. & Bat. Rep. 154. 


The Attorney General, for the defendants, submitted the 
case without argument. 


Gaston, Judge. We think the Superior Court properly 
refused the plaintiff’s motion. The point presented by it 
must be regarded as one quite settled by previous adjudica- 
tions. In the case of Sharp vs. Jones, 3 Murph. Rep. 306, 
where an action had been brought against several defend- 
ants, and the plaintiff obtained a judgment against‘one only, 
it was held that he had a right to appeal. ‘This case has 
been repeatedly noticed in subsequent adjudications, and al- 
ways recognized as laying down the true doctrine. See 
Hicks vs. Gilliam, 4 Dev. Rep. 217—Dunn § McIheaine 
vs. Jones, 4 Dev. & Bat. Rep. 154. That doctrine is, that 
where there is a joint judgment, the appeal must be prayed 
by all against whom it is rendered—but where there are sev- 
eral judgments, or a judgment several in its parts, he may 
appeal alone who is alone aggrieved thereby. It has been 
said that this ought not to be. It is argued that when, in an 
action against two, a verdict is rendered against one @efend- 
ant, and in favour of the others, the defendant complaining 
of the verdict cannot have it set aside so far as it is against 
him only, and a new trial awarded, and that, according to 
this analogy, he ought not to be permitted to obtain a trial 
de novo for himself, by means of an appeal to a Superior 
Court. Now, it is to be remarked that-the rule of practice 
referred to, has been felt and acknowledged to be sometimes 
an inconvenience; and, on that account, where justice seem- 
ed strongly to protest against it, as in criminal prosecutions, 
it has been openly disregarded. See The King vs. Maw- 
by and others, 6 Term Rep. 619. Besides, an appeal, for 
the purpose of a trial de novo of the issues, is itself an entire 
departure from common law principles; and there is no rea- 
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June 1840 son why, in making this departure, the analogy of the com- 
‘Buaphens mon law usages should be any further observed than the pur- 
vy __ poses of justice require. It has been objected, too, that the 
—_ — rule, whatever it may be, ought to be mutual—that in the ca- 
"ses put, the plaintiff cannot appeal solely from the judgment 
rendered in favour of one of the defendants, and therefore a 
defendant should not be allowed to appeal from the judgment 
rendered against him. But, there is no foundation for this 
complaint of a want of mutuality. Each party is allowed to 
appeal; and the appeal must be from the whole judgment, so 
far as the appellant is interested. 'The convicted defendant 
is a stranger to every part of the judgment, except that 
which is rendered against him, whereas the plaintiff is a par- 
ty to the whole judgment, with respect to all and every of 
the defendants. 'The distinction is precisely the same which 
prevails in the prosecution of writs of error. The plaintiff 
in the original action suing out a writ of error, must pray 
the reversal of the entire judgment. But where in an action 
one defendant has judgment, and the plaintiff recovers a- 
gainst the other, the latter may alone bring error to reverse 
the judgment rendered against himself. Cannon vs. Abbot, 
1 Lev. 210—Oliver vs. Hanning, 1 L’d. Raym. 691~— 

Vaughn vs. Lariman, Cro. James, 138. 


Per Curiam. Judgment affirmed. 
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JORDAN GATLING vs. ASA D. LIVERMAN. June 1840 


_- 


No appeal can be taken by one who has procured himself to be made a 
party defendant, from an order of the County Court, confirming the 
report of the justice and freeholders under the act of 1834, ch. 22, (1 
Rev. Stat. ch. 104, sec. 7,) which provides for turning a public road 
on the applicant’s own land. 


This was a proceeding by the plaintiff under the act of 
1834, ch. 22, (1 Rev. Stat. ch. 104, sec. 7,) to turn a public 
road on his own land. The report of the justice and free 
holders was duly returned to the County Court of Hertford, 
and Asa D, Liverman was, upon his application, made a 
party defendant, whereupon the court, after hearing the cause 
upon the said report and the evidence produced by the par- 
ties, ordered the report to be confirmed, and the defendant 
appealed to the Superior Court, where a motion was made 
by the plaintiff’s counsel, on the last circuit, before his honor 
Judge Pearson, to dismiss the appeal. This motion was 
refused, and his Honor proceeded to hear the cause, and 
thereupon refused to confirm the report, but ordered the pro- 
ceeding to be dismissed, and the plaintiff appealed to the Su- 
preme Court. * 

A. Moore submitted the case without argument. 

Tredell, for the defendant, referred to, and commented upon, 
1 Rev. Stat. ch. 104, sec. 7, and ch. 4. sec. 2, and the.cases of 
Hawkins v. county of Randolph, 1 Murph. Rep. 118— 
Wood v. Hood, 1 Car. Law. Repos. 513, and Ladd v. Hair- 
ston, 1 Dev. Rep. 368. 


Rurrin, Chief Justice. There is but one point in the 
case proper for the consideration of this court. ‘That is on 
the motion of Gatling to dismiss the appeal, because no ap- 
peal lies in suchacase. On that question, our opinion dif- 
fers from that of the Judge of the Superior Court, and is, 
that the appeal ought to have been dismissed. 

Before the act of 1813, (1 Rev. Stat. ch. 104, sec. 2 & 3,) 
there was no appeal from an order of the County Court, re- 
fusing or ordering the laying out a public road. Hawkins 
v. Randolph, 1 Murph. Rep. 118. ‘That act prescribes the 
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method in future, for opening, turning or discontinuing a 
road, and enacts, that it shall be only on petition in writing; 
and from the decision thereon, gives an appeal to any person 
dissatisfied therewith. 'To theend that the citizens general- 
ly may have an opportunity of opposing the prayer of the 
petition before the court, and of appealing, notice of the pro- 
ceeding is to be given in a particular manner. Afterwards, 
came the act of 1834, ch. 22, (1 Rev. Stat. ch. 104, sec. 7,) 
to provide for the special case of an application by one to 
turn or alter a road altogether on his own land. It is un- 
necessary to enumerate all its provisions, since it is only ma- 
terial at present to observe that it is plain it was intended to 
dispense with the written petition, and with notice of the 
application to court, or other notice to any person, except on- 
ly to the overseer, as to the time and place of the meeting of 
the justice of the peace and freeholders; and to observe fur- 
ther, that there is no provision in the act for an appeal. The 
fair construction of this statute, from the nature of the sub- 
ject, and from the silence of the law upon the point, is, that 
it was not intended to allow an appeal. As the power of the 
Court, under the act, is limited to a case in which the road 
is wholly on the land of the person who applies respecting 
it, the Legislature takes the case entirely out of the operation 
of the act of 1813; and therefore, as we suppose, did not give 
an appeal. It would seem that no other individual was con- 
sidered as having a private interest in the question; and that 
the County Court was regarded as possessing competent 
knowledge of the localities, and as affording a sufficient and 
safe protection to the interests of the public. This construc- 
tion is further confirmed to our minds by the manner in 
which the enactments stand in the Revised Statute, ch. 104. 
By the sections 2 & 3, the act of 1813, with its provision for 
an appeal, is re-enacted. In section 7, the act of 1834 is in- 
corporated; having no provision for an appeal. Then in sec- 
tions 33, 36 and 38, we have the enactments respecting cart 
and wagon ways, and respecting the erection of gates across 
a public road; and in each of those cases an appeal is express- 
ly given. When we thus find, that in three instances the 
Legislature has, in this single act, explicitly provided for an 
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appeal, and in a fourth case, of which the circumstances are June 1840 
peculiar, has made no such provision, the inference forces it- Gatling 
self on us, that it was intended in this last case, that there vy 
should not be an appeal. Liverman. 
Thus the question stands on the “act concerning roads.” 
We think the “act concerning appeals,” 1 Rev. St. ch. 4, 
leaves it as it was. ‘The first section, as in the act of 1777, 
refers to suits inter partes; and the enumeration in the se- 
cond section includes only the proceeding by petition for a 
road or ferry, as under the act of 1813. 
We think, therefore, that the motion in the Superior Court 
to dismiss the appeal, should have been allowed, and a pro- 
cedendo issued to the County Court confirming their order 
and directing its execution. Accordingly the judgment of 
the Superior Court must be reversed, and this opinion certi- 
fied to that Court, that the proper proceedings may now be 
had there. 


Per Curiam. Judgment reversed. 
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June 1840 WILLIAH K. McKINDER, surviving partner, &c. vs. THOMAS B. 
— LITTLEJOHN, Adm’r of WILLIAM VAUGHN, 


Whec-e the attesting witness to a bond is dead, its execution may be 
proved by proof of the witness’s handwriting; but if such evidence 
cannot be had, then proof of the obligor’s handwriting is admissible; 
hut before the latter testimony will be received, the party offering the 
bond for probate, must shew to the court that he has done all in his 
power, without effect, to procure evidence of the handwriting of the 
attesting witaess. Hence, where it appeared that the subscribing 
witness to a bond had been clerk of the County Court of a large, 
populous and wealthy county, and had been dead only twenty-five 
years, # was held not to be sufficient for admitting testimony of the ob- 
ligor’s handwriting, to shew, by one witness only, that he did not 
know the subscribing witness’s handwriting, and did not know of any 
persun who did have such knowledge. 

The presumption of the payment of a bond, raised by a forbearance for 
twenty years, (or for ten years since our act of 1826, 1 Rev. Stat. ch. 
§5, sec. 13,) may be repelled by evidence, that the debtor had not the 
means or the opportunity of paying: And the repelling of the pre- 
sumption will not be htndered by the fact that the debtor had a rever- 
sionary interest in certain slaves, but which did not vest in possession 
until a short time before the suit was brought, when it did not appear 
that the creditor knew of the existence of the reversicnary interest, 
and it was evident, that it was not, in fact, applied to the payment of 
the debt. 

A payment by an administrator of the assets of his intestate to the next 
of kin, within Jess than two years after his qualification, and without 
taking refunding bonds, will not support the plea of fully administer- 
ed against a non-resident creditor who has brought his suit within 
three years from the time when the administration was taken. 


The act of 1715, (1 Rev. Stat. ch. 65, sec. 11,) will not operate as a bar 
to creditors not suing within seven years from the death of the debtor 
when there is no executor or administrator on the estate of the dece- 
dent during that time. 


This was an action of pEBT, upon a penal bond, to which 
the defendant pleaded non est factum—payment—fully ad- 
ministered generally and specially, and the acts of 1715 and 
1789, for the protection of executors and administrators; and 
upon the trial at Granville, on the last circuit, the defendant 
filed the following bill of exceptions: 

Be it remembered, that on the trial of the issues joined be- 
tween the parties in this cause, before the Honorable Joun 
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M. Dick, presiding Judge of the said Court, the plaintiff pro- June 1810 
duced a paper ‘writing, dated the 19th of August, 1811, pur- \eKinder 
porting to be an obligation, and purporting to have been _v 
sealed and delivered by the defendant's intestate, and one bitlejoha. 
John Vaughn, for the penal sum of $3,120:60 cts. to Mc- 
Kinder and White, with a condition underwritten to be void 

on the payment to the said McKinder and White, of $1,560:- 

30 cts. on or before the 21st of the same month of August; 

and it being admitted, by the defendant, that the mercantile 

firm of McKinder and White consisted of the plaintiff and 

one John White, who, since the 19th of August, 1811, and 
before the bringing of this action, had departed this life, 
whereby the right of action on all demands which had been 

due to the said McKinder and White had enured to the 
plaintiffs, the said plaintiff produced as a witness one Thom- 

as Vaughn, who deposed that he was well acquainted with 
Henry J. Burgess, whose name purported to be attached as 

that of an attesting witness to the said paper writing; that he 
resided in Halifax county, in this State, at and before the year 
1811, and was clerk of the county court there for several 
years, about that period; that he resigned the said office soon 
after, and died in the year 1815; that he, (the witness,) had no 
knowledge of the handwriting of the said H. J. Burgess, ex- 

cept from having examined, within three months before this 
trial, the records of the county court of Haiifax during the 

time he was clerk thereof, and which records the witness 
supposed to have been kept in his handwriting; that the said 

H. J. Burgess had one brother now surviving him in Halifax, 

who was not more than fifteen years of age at the death of the 

said H. J. Burgess; and that witness did not know that his 

said brother had any acquaintance with the handwriting of 

the said H. J. Burgess; nor did witness know any one who 

had such acquaintance with his handwriting; and thereupon 

the plaintiff’s counsel, insisting that by this evidence he had 
sufficiently accounted for not offering proof touching the 
handwriting of the said supposed subscribing witness, pro- 
posed to examine the said Vaughn, the witness, as to the 
handwriting of the said supposed obligors; which was oppo- 

sed by the defendant’s counsel, but allowed by the Judge; 
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and therenpon the defendant excepted. The said witness 
then deposed that he was well acquainted with the handwri- 
ting of the defendant's intestate, and of the said John Vaughn, 
who were his brothers, having often seen them write; and 
that he fully believed, from his said knowledge, that the sig- 
natures attached to the said paper writing were in the true 
and genuine hadwriting of the defendant’s intestate, and the 
said John Vaughn respectively; and thereupon the plaintiff's 
counsel prayed the said Judge to admit and allow the said 
evidence as good and sufficient evidence for the plaintiff on 
the said issue joined on the first plea of the defendant, and to 
instruct the jury that the said evidence, if believed by them, 
was full and sufficient proof in law that the said paper wri- 
ting was the deed of the defendant's intestate; and the Judge 
admitted the said evidence, and gave the said instructions as 
prayed; and thereupon the defendant excepted. The plain- 
tiff’s counsel thereupon, in order to repel the presumption of 
payment arising from the length of time, offered to prove, by 
the said Thomas Vaughn, that at the date of the said obliga- 
tion, both the defendant's intestate and the said John Vaughn 
were entirely insolvent; that the said John was now living 
in Georgia insolvent, having been so ever since the date of 
the said obligation; that the intestate, being so insolvent, re- 
moved to Tennessee in 1811, and there commenced the 
practice of medicine; and after remaining there two or three 
years, removed thence to the State of Mississippi, and contin- 
ued there until the time of his death, which was admitted by 
both parties to have been in the year 1819; that he married 
in Mississippi, and left a daughter at his death; and that, from 
time to time, after his removal, until his death, the witness, 
who was his brother, received letters from him complaining 
that he continued in low circumstances; that for some years, 
being affected with a disease which at length caused his death, 
he was thereby hindered in his practice; and that, in a letter 
shortly before his death, he commended his daughter to the 
kind offices of this witness, as he was not in a situation him- 
self to provide for her; to which the defendant’s counsel ob- 
jected; but the objection was overruled by the Judge, and the 
evidence offered was received, and the defendant’s counsel 
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excepted. And thereupon the said witness, having been ex- June 1840 
amined, and having given evidence in manner and to the ef- yeKinder 
fect aforesaid, although it was admitted by the plaintiff’s_—_v 
counsel, that in 1816, an uncle of the said intestate had died, Li!ejohm 
and by his will had bequeathed to the said intestate several 
negro slaves in remainder, after the death of the widow of 

the said testator, who departed this life in 1833, and the 
slaves came to the hands of the defendant, as his administra- 

tor, in 1835, being then of the value of the plaintiff’s de- 
mand, yet the plaintiff’s counsel insisted that, upon this evi- 
dence, it should be left to the jury whether they were satis- 

fied, upon the consideration thereof, that both the obligors 
were unable to satisfy the plaintiff’s demand, from the exe- 
cution of the bond, and continually afterwards, and if they 
were so satisfied, to find the presumption of payment repell- 

ed; and the Judge accordingly left the evidence to the jury, 

and instructed them, that if they were satisfied thereby of the 
continued inability to pay of both the obligors, from and af- 

ter the execution of the said obligation, they should find a- 
gainst the defendant on his plea of payment; and to this de- 
cision and instruction the defendant excepted. And thereup- 

on the defendant’s counsel, in support of the defendant’s plea 

of fully administered, admitting that he administered in 1835, 

and then received nine negro slaves, assets of his intestate, of 
value sufficient to satisfy the plaintiff’s demand, proved that 
immediately thereafter he advertised for creditors to exhibit 
their demands as required bylaw; that at the expiration of 

one year from his administration, he, having no notice of the 
plaintiff’s demand, delivered over all the said assets to the 

next of kin of his said intestate; and although he had taken 

no refunding bond from the said next of kin, yet he insisted 
that, under the circumstances of the case, the plaintiff, as well 

as his deceased partner, having been always residents and 
citizens of Virginia, (as was adinitted by both parties,) yet if, 

in paying over the assets to the next of kin, he had acted in 
perfect good faith, supposing, after the great length of time, 

that no creditors had any demands, having no notice of the 
plaintiff’s demand then, nor until more than two years after 

his administration—the jury were at liberty to find that the 
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defendant had fully administered, and prayed the Judge so to 
instruct the jury; which instruction the Judge refused to give; 
but, on the contrary, instructed the jury that, inasmuch as 
the defendant had paid over the assets, without the two years 
delay after his administration required by the statute, and 
without taking a refunding bond, he had rot shewn a full 
administration; and that therefore the jury ought to find on 
the said plea for the plaintiff. And the defendant’s counsel, 
admitting that no administration of the estate of the intestate 
had ever been granted before November, 1835, within three 
years of the commencement of this suit, prayed the Judge to 
instruct the jury to find for the defendant on his fourth plea 
of the seven years’ bar by the act of 1715, under the facts a- 
bove stated; which instruction the Judge declining to give, 
the defendant excepted. 

The jury returned a verdict for the plaintiff on all the is- 
sues; upon which he had judgment, and the defendant ap- 
pealed. 

Badger, forthe defendant, in support of the first exception, 
referred to Jones v. Blount, 1 Hay. Rep. 238—Barnes v. 
Trompowsky, 7 Term. Rep. 261. Upon the 2nd, he cited 
2 Stark. on Ev. 310— Willaume v. Gorges, 1 Camp. N. P. 
Rep. 217. Upon the 3rd, he commented upon the act con- 
cerning executors and administrators, 1 Rev. Stat. ch. 46, 
and referred to the case of Chelsea Water Works v. Cow- 
per, | Esp. N. P. Rep. 437. And, in support of the 4th ex- 
ception, the counsel relied upon McClellan v. Hill, Conf. 
Rep. 479 —Jones v. Brodie, 3 Murph. Rep. 594— Hallowell 
v. Pope, 2 Murph. Rep. 108—McIntyre v. Carson, 2 
Hawks Rep. 544. 

Battle, for the plaintiff, cited and relied upon the follow- 
ing authorities, in support of the Judge’s charge: On the Ist 
point, note to Clements § Co. v. Eason § Wright, 1 Hay. 
18, (2nd Ed.)—1 Phil. on Ev. 420, 421, (3 Am. Ed.) Note 
to Call v. Dunning, 4 East. Rep. 53, (Day’s Ed.) Fitzge- 
rald v. Elsee, 2 Camp. N. P. Rep. 635, and note to that 
case—Ley v. Ballard, 3 Esp. N. P. Rep. 173—Jones v. 
Blount, 1 Hay. Rep. 238. On the 2nd point, Jayne v. 
Price, 5 Taun. Rep. 326, (1 Eng. C. L. Rep, 121,)—Oswald 
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v. Leigh, 1 Term Rep. 270—Fladong v. Winter, 19 Ves. June 1840 


Jun. 196—Matihews v. Smith, 2 Dev. & Bat. 287. 


McKinder 


3rd. 1 Rev. Stat. ch. 46, sec. 18 & 19, and ch. 65, sec. 12, Littlejohn 


Haywood’s note to Butts v. Price, Conf. Rep. 68—Leake 
v. Gilchrist, 2 Dev. Rep. 73—Norman v. Baldry, 9 Eng. 
Con. ch. Rep. 437-—-Pearson v. Archdeaken, 1 All. & Na- 
pier’s Irish Rep. 23, cited 2 Harrison’s Dig. 1144— Godley v. 
Taylor, 3 Dev. Rep. 183—-Goodman v. Smith, 4 Dev. Rep. 
450. 

4th Question. Swann’s Rev. ch. 48, sec. 9; New Rev. 
ch. 205, sec. 1, 2 & 3; ch. 763, sec. 1; ch. 536, sec. 1; Jones 
v. Brodie, 3 Murph. Rep. 594—McClellan v. Hill, Conf. 
Rep. 479—Godley v. Taylor, 3 Dev. Rep. 183—Rayner 
v. Watford, 2 Dev. Rep. 338—Murray v. East India 
Company, 7 Eng. Com. Law Rep. 66; 15 Eng. Com. Law 
Rep. 113— Webster v. Webster, 10 Ves. Jun. 93. 


Gaston, Judge. The court is of opinion that the first ot 
the exceptions taken by the defendant in this case is well 
founded. Rules of evidence, once settled, become rules of 
law, and cannot be departed from upon theoretic notions of 
propriety, or the suggestions of expediency. Among these 
rules, the following, as we believe, are well settled in the 
country of our ancestors; and we are confident have been re- 
garded as established in this State for the last half century: 
When the execution of an instrument, attested by one or 
more subscribing witnesses, is required to be proved, the par- 
ty propounding it, must call one at least of the subscribing 
winesses to prove it, or shew that proof, by means of an at- 
testing witness, is not in his power. When this is shewn, the 
next evidence in the order of proof, is evidence of the hand- 
writing of the subscribing witnesses, or of one of them.— 
But if this also be unattainable, then the party producing the 
instrument is allowed to give evidence of the handwriting 
of the party by whom it purports to be executed. 1 Stark. 
on Evid. 320 to 330. Jones v. Brinkley, 1 Hay. Rep. 20— 
Jones v. Blount, 1 Hay. Rep. 238. Whenever proof of an 
inferior grade is brought forward, it shall not be received un- 
til the court is satisfied that proof, superior in order, is not 
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within the power of the party. Now, it is clearly impossi- 
ble to lay down a precise rule of law as to what circumstan- 
ces must be shewn to convince the court that the party ten- 
dering inferior evidence has done his best to procure the su- 
perior evidence. If, therefore, in this case, the Judge below 
had stated on the record, as a conclusion of fact, which he 
drew from the testimony submitted to him, that it was notin 
the power of the plaintiff to procure evidence of the hand- 
writing of the attesting witness—or if the circumstances 
which he has caused to be there stated, were such as would 
warrant a reasonable inference that this evidence was unat- 
tainable—we might well hesitate in reversing this judgment. 
But the case neither sets forth such a conclusion as having 
been drawn, nor will it authorise us to presume that it was 
in fact drawn by his Honor. The attesting witness, when a- 
live, was the clerk of the county court of a large, populous 
and wealthy county. He had been dead but twenty-five 
years before the trial. Notan effort was shewn-to have been 
made in the county of the witness’s residence, to procure 
proof of his handwriting. So far from their being room to 
presume that witnesses as to the character of his handwriting 
could not be had, a doubt could scarcely be entertained but 
that very many such witnesses were to be found, if reasona- 
ble exertions were but used to discover them. 


The second exception, in the opinion of the Court, must 
be overruled. The presumption against a bond, raised from 
the lapse of twenty years, without a demand by the obligee 
or acknowledgment of the obligor, is, in one sense, a pre- 
sumption of law. The law attributes to such lapse of time 
a technical operation; so that it is the duty of the Court, if no 
opposing testimony be offered, to advise the jury to find the 
fact of payment. But the inference to be raised, is an infer- 
ence of fact—liable to be attacked, repelled or confirmed by 
other testimony. And it is the duty of the triers of the fact, 
allowing to this technical presumption its prima facie force, 
to find the fact as it may appear upon the proofs. Now, it 
seems to us, that upon whatever ground this presumption rests; 
whether upon the probability-of the fact of payment thence 
arising—or on a principle of policy that would shield men 
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from the oppression of claims long negligently forborne—tes- June 1840 
timony of the kind and to the effect which was offered in this yoKinder 


case, was pertinent and in point—tending directly to encoun- 
ter the alleged probability, and to account for the seeming 
neg!igence—and therefore fit to be submitted to the jury, and 
proper to influence their finding. We have heretofore declar- 
ed our concurrence in the opinion expressed by Lord Et- 
pon, in Fladong vs. Winter, 19 Ves. Jun. 199, “that the 
presumption raised by a forbearance for twenty years, may 


v 
Littlejohn. 


be repelled by evidence that the debtor had not the means or> 


opportunity of paying. Matthews vs. Smith, 2 Dev. & Bat. 
Rep. 287. Upon further reflection, we entertain the doctrine 
still; and also, that if such evidence does satisfy the jury that 
in truth payment has not been made, it is their duty so to find 
upon the fact in issue. Nor do we think the circumstance re- 
lied on by the defendant, is sufficient to withdraw the present 
case from the operation of this doctrine. The interest in re- 
mainder, which the defendant’s intestate had in the negroes 
bequeathed by his uncle’s will, was, indeed, one which, dur- 
ing the life of his uncle’s widow, might have been applied to 
the payment of the debt now in suit. But all supposition 
that it was so applied, is repelled by the fact that all the ne- 
groes, pon the death of the tenant for life, came to the pos- 
session of the defendant. And so, if it could be brought 
home to the creditor that he knew of this interest in remain- 
der, an inference of negligence, in forbearing, for so many 
years, from any effort to subject it to his demand, might be 
raised against him ; but, as the intestate himself forbore whol- 
ly, notwithstanding his necessities, trom making any use of 
this interest, it might be that he was ignorant thereof, and 
still more probable that these creditors knew not of it. How 
this might be, was a circumstance fit to be considered by the 
jury. 7 

We are clearly of opinion that the third exception is un- 
founded. The delivery of the assets of the intestate, by the 
defendant, to the next of kin, before the expiration of two 
years from his qualification, and without taking refunding 
bonds, is not a legal administration of the assets against a 
creditor. Undoubtedly there are some few—they are very 

§ 
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few—requisitions imposed by our acts of Assembly, upon the 


McKinder executors and administrators of deceased persons, which can- 
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not be performed by, and are manifestly inapplicable to, 
those whose testators or intestates did not reside amongst us. 
By a legitimate construction of the acts, so far, and so far cn- 
ly, as these requisitions are impracticable and inapplicable, 
such executors and administrators are excused therefrom. 
But, with this exception, all who here take probate of wills, 
or obtain letters of administration of the estates of deceased 
persons, are bound to observe the laws here in force, for the 
government of executors and administrators. 

Upon the last exception, we have felt much perplexity. 
After every etfort, we find it impossible to reconcile to each 
other the decisions which have been made upon the act of 
1715. (1 Rev. Stat. ch. 65, sec. 11.) The difficulty of ad- 
mitting any equitable exposition of the act, without a viola- 
tion of its language, has, at times, caused a strict adherence 
to its terms. At other times, the shocking injustice resulting 
from a literal interpretation, has obtained for it an equitable 
construction, almost in defiance of its words. Under these 
circumstances, we feel it our duty to consider the latest adju- 
dications as fixing the true principles of the act. Jones vs. 
Brodie, 3 Murph. Rep. 594, and Gedley vs. Taylor, 3 Dev. 
Rep. 178, have established that the injunction on creditors 
to make claim within seven years after the death of the debt- 
or, under the penalty of being utterly barred of any recovery 
against his estate, does not apply when there is no person in 
being authorised by law to make the claim—or where the 
claim itself is in a state not then to be prosecuted—and these 
decisions are avowedly made upon the ground that, until 
there be such a person to make claim, and such a claim as 
can be prosecuted, there is no cause of action; and the bar of 
the act of 1715 does not begin to run. Unless this ground 
be abandoned, it must also be held, that unless there be a 
person against whom claim may rightfully be made, the bar 
of the statute does not attach. It is indispensable to the 
prosecution of a claim, that there should be a person in be- 
ing, against whom it may of right be demanded, as that there 
should be a rightful claimant in existence, to bring it for- 
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ward; or that the claim be of such a nature as that its per- June 1540 
formance may be demanded. The moment it is established yok inder 
that this act is in the nature of an act of limitations, the bar =v 

of which does not begin to run until there is a cause of ac- Littlejohn. 
tion, that moment it follows, that the want of a representa- 

tive of the debtor, as well as of a representative of the credi- 

tor, takes the case out of the bar of the statute. Cause of ac- 

tion is the right to prosecute an action with effect; and, le- 

gally, a cause of action does not exist, until there be a person 

in existence capable of suing, and also a person against whom 

the action may be brought. See Douglas vs. Forrest, 4 

Bing. Rep. 686; (15 Eng. Com. Law. Rep. 113,) Murray vs. 

East India Company, 5 Barn. & Ald. 204; (7 Eng. Com. 


Law Rep. 66,) Webster vs. Webster, 10 Ves. Jun. 93. 
For the error assigned by the defendant, in the first excep- 
tion, the judgment must be reversed and a venire de novo a- 


warded. 
Per Curiam. Judgment reversed. 
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The great distinction between homicide committed with malice, and that 
committed in a transport of passion, suddenly excited by a grievous 
provocation, is as steadily to be kept in view, in the trial of a slave 
charged with the murder of a white man, as in that of a white man 
charged with the murder of his equal, or of aslave. But the same 
matters which would be deemed in law a sufficient provocation to free a 
white man, who has committed a homicide in a moment of passion, 
from the guilt of murder, will not have the same effect when the par- 
ty slain is a white man, and the offender a slave: For though among 
equals, the general rule is, that words are not, but blows are, a suffi- 
cient provocation, yet there may be words of reproach so aggravating 
when uttered by a slave, as to excite in a white man the temporary fu- 
ry which negatives the charge of malice; and this rule holds without 
regard to the personal merit or demerit of the white man. 


The insolence of a slave will justify a white man in giving him mede. 
rate chastisement with an ordinary instrument of correction at the mo- 
ment when the insolent language is used, but it will not authorise an 
excessive battery, as with a dangerous weapon, nor will it justify an 
attack upon the slave for even moderate correction, if the insolence be 
past at the time. 


The rule that where parties become suddenly heated, and engage imme- 
diately in mortal conflict, fighting upon equal terms, and one kills the 
other, the homicide is mitigated to manslaughter, applies only to e- 
quals, and not to the case of a white man and slave, if the slave kill 
the white man while fighting urder such circumstances, 

An ordinary assault and battery, committed by a white man upon aslave, 
will not be a sufficient provocation to mitigate a homicide of the for- 
mer by the latter, from murder to manslaughter; but a battery which 
endangers the slave's life will be a sufficient provocation to produce 
that result. In the cases between these extremes, that is a legal pro- 
vocation of which it can be pronounced, having due regard to thevela- 
tive condition of the white man and the slave, and the obligation of 
the latter to conform his instinct and his passions to his condition of in- 
feriority, that it would provoke well disposed slaves into a violent 
passion. 

Although there be a legal provocation, yet a homicide will be murder, if 
committed under such circumstances of cruelty as manifest the tho- 
roughly wicked heart. And cruelty, when the facts from which it is 
to be inferred all distinctly appear, is an inference of law, and, there- 
fore, properly drawn by the court. But where no more is stated than 
that several blows were struck with a stick of curled hickory of the 
ordinary size, and with the larger end thereof, without stating more of 
the nature of those blows than that one of them was mortal, the facts 
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are not so set forth as to leave the question of cruelty as one for legal 


inference. 

If the weapon, with which a homicide was committed, were not of the 
character called deadly, that is, likely to produce death or great bodily 
injury, the homicide would not be murder, although committed with- 
out legal provocation. And there are many cases in which the court 
can distinctly see, from the nature of the instrument used, whether it 
be of a deadly character or not; and, therefore, need not that the jury 
should directly find the fact for theirinformation. But where it only 
appears that the weapon used was a stick of curled hickory of the or- 
dinary ‘size, and that the slayer struck with the larger end thereof, it 
falls peculiarly in the province of the jury to ascertain whether such a 
weapon, so used by the slayer, was likely to produce fatal consequen- 
ces or not. 


The prisoner, a slave, was indicted at Person, on the last 
circuit, before his honor Judge Dick, for the murder of one 
Thomas Chatham, a white man. The Solicitor for the State 
called, as a witness, one John T’. Brooks, a white boy, about 
fourteen years of age, who stated that he went with the de- 
ceased, who was eighteen or nineteen years old, to a fish-trap, 
in the neighborhood, where several slaves were collected, on 
Saturday night; that the witness and the deceased were the 
only white persons present; and that they remained there un- 
til about two or three hours before day, when Chatham was 
killed; that the prisoner and one Jack Hughes, a free negro, 
played cards, and differed about the game, when they called 
on the deceased to keep the game for them, which he did for 
some time, until a second difference took place between the 
parties, and Hughes refused to play longer; that the prisoner 
had a twelve and a half cent piece of coin, upon a handker- 
chief, on.which they had been playing—which fell off among 
the leaves, ‘when he jerked up the handkerchief; that the 
prisoner, shortly after, went and looked for the piece of mo- 
ney, where it had dropped; and, not finding it, said that he 
saw his nine pence walk into a white man’s pocket, and that 
any white man who would steal a negro’s money, was not 
too good to unbutton a sheep’s collar; that the prisoner fur- 
ther said that the deceased was raised and had lived on stolen 
sheep; that the prisoner then charged the deceased with steal- 
ing his money, and told him if he did not give it up, he 
would kill him—and brandished a stick over the head of the 
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June 1840 deceased; that the prisoner further told the deceased that he 
The State ad his nine pence in his left jacket pocket; upon which the 
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deceased requested the prisoner to search him; which the lat- 
ter refused to do; that the deceased then turned out his pock- 
ets, and the prisoner then cursed him, and told him that he 
had the money in his shoes; upon which the deceased took 
off his shoes and stockings; that shortly afterwards, some of 
the company got a light, and, in searching, found the piece 
of money in the leaves, near where the deceased stood when 
he turned out his pockets and pulled off his shoes, and six or 
seven steps from the spot where the prisoner jerked up his 
handkerchief, as before stated; that the deceased then took a 
seat near the fire, and the prisoner continued to abuse him, 
using very indecent and insolent language towards him; that 
the deceased then asked the witness for his knife, saying that 
he wished to cut his nails; that the witness handed his knife 
to the deceased, who then told the prisoner that if he did not 
hush, he, the deceased, would stick his knife in him; upon 
which the prisoner drew his stick, and told the deceased to 
do it if he dared; that the prisoner continued to use insulting 
language to the deceased, who took up a piece of a fence rail 
about as long as the witness’s arm, and, having the knife still 
in his hand, made at the prisoner, and ran him twice around 
the fire, and then ran him off, and returned, himself, to the 
fire; that the prisoner soon after returned within ten or ele- 
ven steps of the fire, and said something, which the witness 
did not understand; upon which the deceased took up the 
piece of rail, and, having the knife still open in his hand, 
went towards the prisoner; that the witness then heard two 
blows, and, upon going to the place, found the deceased on 
the ground. ‘The witness described the stick of the prisoner 
to be about three feet long, made of curled hickory, about the 
size of a common walking cane, larger at the butt end, and 
with a string attached to the small end, to fasten around the 
prisoner’s wrist. ‘The knife was exhibited in court; and was 
a common-sized pocket knife—the blade about three inches 
long, and sharp at the point. 

A negro slave, by the name of Isaac, was then called as a 
witness for the State; and concurred, in most points, with the 
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witness Brooks. He stated that the deceased and the prison- June 1840 
er gave each other the damned lie, when talking about thesie Site 
nine: pence; aud also, that the prisoner had his stick in his v 
hand during the quarrel; but, he did not see him shake it Jarrott. 
over the deceased’s head. He stated, also, that after the 

mouey was found, the quarrel ceased for a short time—per- 

haps fifteen minutes—when the deceased renewed the quar- 

rel, and swore he would kill the prisoner, and made at him, 

as described by the witness Brooks. Isaac also stated that, 

as the deceased approached the prisoner, he heard the latter 

tell him not to hit or strike him. The witness heard a blow, 

and, upon looking towards the parties, saw the duceased fall- 

ing, and saw the prisoner strike him four or five blows with 

the stick above spoken of. In all.his other statemepits, this 

witness fully sustained Brooks. 


Nathan Jones, a free negro, was next examined by the 
State. He fully sustained Brooks, except that he concurred 
with Isaac in stating that there was a cessation in the quar- 
rel, and that the deceased renewed it. This witness also 
stated that the prisoner did not shake his stick over the head 
of the deceased; but had itdrawn back in a striking position. 
He also stated that he heard a blow, and looked at the parties, 
when he saw the deceased on the ground, and the prisoner 
strike him three or four blows, with the stick before desc#ib- 
ed. T'wo witnesses, who were examined on that subject, 
stated that the deceased had two wounds on the back part of 
the head, each about two inches in length; and one of the wit- 
nesses said that he inserted his finger about one fourth of an 
inch into one of the wounds, and found no resistance to its 
entrance. ‘The deceased was described, by one witness, as 
small and slender for a boy of his age; and by another, as not 
tall, but stoutly built. The prisoner was about six feet high, 
and of the ordinary size of negroes of that height; and was’ 
about twenty-three years of age. 


The prisoner examined Jack Hughes, a free negro, who 
fully sustained Brooks and the other witnesses in the general 
history of the transaction. He deposed further, that when 
the deceased approached the prisoner, he struck at the pri- 
soner but missed him, and the witness thought he was not 
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Jane 1840 near enough to reach him when he struck; and that the pri- 
The State Soner immediately struck the deceased with his stick and 
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knocked him down, and gave him several blows after he was 
on the ground. 

The witness, Nathan Jones, stated also, that when the de- 
ceased renewed the qurrel, as before mentioned, he swore he 
would kill the prisoner that right ; that if he did not, he 
would goto his master on Monday morning, and have him 
whipped to his satisfaction; and he would then waylay him 
and shoot him with a rifle. 

Alexander Jones was then called, and deposed, that he 
was in company with the deceased, when on his way to the 
fish trap, that night; that deceased said, he wished that he had 
borrowed Mr. Long’s knife, for he might get into a scrape, 
and if so, he would need it. 

The witness, Brooks, deposed before the coroner, that the 
prisoner told the deceased not to come to him, or he would 
knock him down. Upon his examination in court, he did 
not recollect that the prisoner had made such a remark to 
the deceased; nor did the witness remember that he had 
made such a statement before the eoroner. 

The prisoner’s counsel asked the court to instruct the jury, 
“that, in trials affecting life, a negro slave should not be con- 
victed of murder, unless a white man would be convicted on 
the same evidence. , 

2ndly, That it the jury should be satisfied that the de- 
ceased did steal the nine pence from the prisoner, the de- 
ceased had no right to strike the prisoner, for insulting lan- 
guage, in consequence of it; and in that aspect of the case, 
the prisoner was entitled to be regarded as a white man on 
this trial. 

3rdly, That if the deceased was advancing on the prison- 
er, with the knife and piece of rail, and struck at him with 
the latter immediately, before the prisoner struck him with 
his stick, then it was a case of mutual combat; and al- 
though the prisoner might have courted the conflict, the 
killing would be only manslaughter. 


4thly, That the deceased had no right to correct the pri- 
soner, with the piece of rail or the knife, for insolent lan- 
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tice ot the peace, for redress.” 

The court refused to give the instructions prayed for, but 
charged the jury “that, if the prisoner used the insolent lan- 
guage, to the deceased, deposed to by the witnesses, the de- 
ceased had a right to correct him, although such language 
was used by the prisoner, upon the supposition that the de- 
ceased had stolen his money. That if they were satisfied 
that the prisoner used the provoking language, to the deceas- 
ed, as stated by the witnesses, the deceased had a right to 
whip him; and if, in the exercise of this right, the prisoner 
killed him, it would be murder, unless the prisoner had good 
reason to believe that the deceased would kill him, or do 
him some great bodily harm. And, for the purpose of as- 
certaining whether the prisoner had good reason to appre- 
hend death, or great bodily harm, at the hands of the de- 
ceased, it was proper for them to take into consideration the 
comparative size and bodily powers of the parties, and their 
weapons. ‘That if the prisoner had good reason to appre- 
hend either death or great bodily harm, it would extenn- 
ate the killing to manslaughter; but if not, it would be 
murder.” 

The jury found the prisoner guilty of murder. A motion 
for a new trial was then made. which, being overruled, and 
sentence of death pronounced, the prisoner appealed. 

W. A. Graham, for the prisoner, cited and commented on 
the State vs. Tackett, 1 Hawks, 217—State vs. Hale, 2 
Hawks, 582—State vs. Reed, 2 Hawks, 454—1 Rev. Stat. 
ch. 111, sec. 41—1 East’s Cr. Law, 241—1 Russ. 702, 715, 
717—Foster 295 —2 Chit. Cr. Law, 482—2 Stark. on Ev. 524. 

The Attorney General, for the State, argued contra, and 
contended that the authorities cited for the prisoner support- 
ed the propriety of the Judge’s instructions. 


Gaston, Judge. We are of opinion that the Judge did 
not err, in refusing to give the first instruction which was 
prayed for by the counsel forthe prisoner. It is not ques- 
tioned but that the prisoner was entitled to the benefit of all 
those humane principles of the common law, which, in in- 


10 © 


81 


guage; but ought to have applied to his master, or to a jus- June 1840 
The State 
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June 1340 dulgence to the frailties of human nature, extenuate the guilt 
The State 0! homicide from murder to manslaughter. The great dis- 
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tinction between homicide committed with malice, and hom- 
icide committed in a transport of passion, suddenly excited 
by a grievous provocation, is as steadily to be kept in view, in 
the trial of a slave charged with the murder of a white man, 
as in that of a white man charged with the murder of his 
equal, or of a slave. But, it cannot be conceded that the 
same matters which would be deemed in law a sufficient 
provocation to free a white man, who had cemmitted a hom- 
icide, in a moment of passion, from the guilt of murder, will 
have the same effect, when the party slain is a white man, 
and the offender a slave. It has been authoritatively held, 
that the killing of a slave by a white man may be reduced 
from murder to manslaughter, by acts, which, proceeding 
from a white man, would not in law constitute a sufficient 
provocation. Among equals, the general rule is, that words 
are not, but blows are, a sufficient provocation; while in 
Tackett’s case, it was declared that there might be words of 
reproach, so aggravating when uttered by u slave, as to ex- 
cite the temporary fury which negatives the charge of mal- 
ice. Tacketl’s case, 1 Hawks 217, 218. This difference in 
the application of the same principle, arises from the vas¢ dif- 
ference which exists, under our institutions, between the so- 
cial condition of the white man and of the slave; in conse- 
quence of which difference, what might be felt by one as the 
grossest degradation, is considered by the other as but a slight 
injury. And from the same cause, it must ‘necessarily fol- 
low, that some acts, which between white persons are griev- 
ous provocations, when proceeding from a white person to a 
slave—whose passions are, or ought to be tamed down to his 
lowly condition—will not, and cannot be so regarded. The 
degrees of homicide are indeed to be ascertained by common 
law principles; but the principles themselves are necessarily, 
in their application, accommodated to the actual conditions 
of human beings in our society. 

Nor do we apprehend that there was error in refusing to 
give the second instruction which was prayed for. It is the 
difference of condition between the white man and the slave 
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—as recognized by our legal institutions—and not the differ- June 1840 
ence between personal merit and demerit—which creates ap. State 
legal distinction between the sufficiency and insufficiency of —_ v 

the alleged provocation. 7'his distinction, therefore, must 4°" 
be as broad as that diflerence—or it would not only be un- 

suited to the state of our society, and incompatible with the 
subordination of ranks essential to the safety of the State— 

but would be too vague to be admissible as a legal rule. It 

may be, that the white man who debases himself by a famil- 

iar association with a slave, and, in the course of that associ- 

tion, is guilty of acts of meanness like that attributed— 

whether justly or unjustly—to the unfortunate deceased— 

has not claims to personal respect equal to those of the slave; 

but the distinction of castes yet remains, and with it remain 

all the passions, infirmities, and habits, which grow out of 

this distinction. 


With respect to the fourth instruction prayed for by the 
prisoner’s counsel, we hold that the Judge did err in refusing 
it, and instead thereof directing the jury, as we understand 
him to have directed, that the deceased had a right, because 
of the prisoner’s insolence, to attack the latter with the knife 
and fence rail. In the case of the State v. Hale, 2 Hawks, 
582, it was decided that the battery of a slave, by any other 
than his master, was per se a public offence; but, at the same 
time it was declared, that such a battery might be justified, 
if not excessive, by circumstances which would form no jus- 
tification for the battery of a white man. It was not attempt- 
ed to define those circumstances—nay, it was pronounced 
impossible to do so with precision. The nearest approach 
to a definition was, that the circumstances must be of sucha 
character as Warranted the apparent breach of the public 
peace, “ under the habits and feelings of society, securing at 
“the same time, the white man from injury and insult, and 
“the slave from needless violence and outrage.” Where we 
can find a rule established, it is our duty to adhere steadily 
to it. Wherever our predecessors have declared it impossi- 
ble to draw the line, we dare not attempt it. 


We feel ourselves, therefore, bound to say, that insolence 
of a slave does not justify an excessive battery; and we can- 
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June 1840 not hesitate to hold, that an assault with a sharp pointed 
The State Knife, three inches long, and a piece of fence rail of the length 
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of one’s arm, is an attempt to commit an excessive battery— 
because these are not lawful instruments wherewith to check 
or to correct insolence. The language of his Honor indeed, 
is, “ that if the prisoner used the provoking language testified 
by the witnesses, the deceased had a right to whip him;” but, 
by the phrase “ whip,” he must necessarily be understood as 
meaning to whip in the.manner testified by the witnesses. 
But, if the language used were intended to convey only the 
idea of moderate chastisement, by an ordinary instrument of 
correction, the correctness of ¢haé¢ instruction would depend 
materially upon the fact whether the insolence had been dis- 
continued, or was going on at the moment of correction. 
Upon this point, the testimony seems to have been contradic- 
tory, or, at all events, was not free from doubt. One witness 
represented the reproachful language of the prisoner as con- 
tinuing uninterrupted up to the moment of the conflict— 
while the others stated that it entirely ceased upon the find- 
ing of the piece of money. How the fact was, it was the pe- 
culiar province of the jury to determine; and, in determining 
that fact, it might be very material to ascertain what was the 
motive of the prisoner’s return, after he had been chased off 
by the deceased, and what the manner of his behaviour, when 
he so returned. If the insolence had been clearly discontin- 
ued, then the attack of the deceased upon the prisoner was 
for vengeance on account of past insolence, and not in order 
to stop continuing abuse. And, on this point, we are in- 
structed by our predecessors that it is not necessary, in any 
case, that a person who has received an injury, real or ima- 
ginary, from a slave, should carve out his own justice; for 
the law has made ample and summary provision for the pun- 
ishment of all trivial offences committed by slaves, by carry- 
ing them before a Justice, who is authorised to pass sentence 
for their being publicly whipped. This provision, while it 
excludes the necessity of-private vengeance, would seem to 
forbid its legality, since it effectually protects all persons from 
the insolence of slaves, even where their masters are unwil- 
ling to correct them upon complaint being made. State v. 
Hale, 2 Hawks, 585. 
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If we could reconcile such a course to a sense of duty, we June 1840 

should forbear from examining the case any further. The Th. state 
prisoner was entitled to have the law applicable to his case _ v 
correctly expounded to the jury. This, in our judgment, Jerrott. 
was not done; and, as the verdict may have been affected by 
that error, it is proper that he should have another trial. 
But, it is impossible not to see, that upon that trial, the other 
questions which have been here argued must occur; and, 
therefore, so far as we have formed a decided judgment upon 
them, we cannot rightfully decline from now declaring it. 

One of these is connected with the third instruction prayed 
for by the prisoner’s counsel. If it be the meaning of that 
instruction that the case of the prisoner falls within the rule 
which obtains where parties become suddenly heated, and 
engage immediately in mortal conflict, fighting upon equal 
terms, and one killeth the other; we are obliged to say that 
the case of the prisoner is not within that rule. In mitiga- 
ting the offence to manslaughter, where death ensues upon a 
sudden rencounter of this sort, the law shews its indulgence 
to that frailty of human nature which urges men, before they 
have an opportunity for reflection, to a compliance with those 
common notions of honour which forbid either to give wav 
to, or acknowledge the superior prowess of, the other. Such 
notions spring from a sense of equality, and the horror of 
personal disgrace. They do not prevail—they ought not to 
exist—between those who cannot combat with each other, 
without degradation on the one hand, and arrogance on the 
other. If that instruction is predicated upon the ground that 
the first assault, having been made by the deceased, constitu- 
ted a provocation for the homicide committed by the latter, 
it then presents enquiries by no means free from embarrass- 
ment. 

As yet a precise rule has not been laid down by which to 
pronounce what unlawful interferepce with the person of a 
slave by a white man, shall be deemed a provocation suffi- 
cient to excite that transport of passion, which, although a 
deadly weapon is used, may extenuate the killing of the as- 
sailant into manslaughter. And by whomsoever the attempt 
to prescribe such a rule shall be made, he will find it no ea- 
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June 1840 sy task to form a rule which shall consist with the principles 
The State °f public policy on the one hand, and with the just claims 
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of humanity on the other. The superior rank of the assail- 
ant—the habits of humility and obedience which belong to 
the condition of the slave—habits which are not less indis- 
pensable to his own well-being than required by the invete- 
rate usages of our people—elearly forbid that an ordinary as- 
sault or battery should be deemed, as it is between white 
men, a legal provocation. ‘The law will not permit the slave 
to resist. It is his duty to submit—or flee—or seek the pro- 
tection of his master; but is impossible, if it were desira- 
ble, to extinguish in him the instinct of self-preservatior; 
and although his passions ought to be tamed down so as to 
suit his condition, the law would be savage, if it made no 
allowance for passion. He may have been disciplined into 
perfect obedience to the will of his master, and, therefore, 
habitually patient under his correction; but he cannot but 
feel a keen sense of wrong when authority is wantonly u- 
surped over him by a stranger, and exercised with cruelty, 
There is therefore no difficulty in laying it down that a bat- 
tery which endangers his life or great bodily harm—proceed- 
ing from one who has no authority over him—will amount to 
such a provocation. But between these extremes there are 
intermediate injuries of various grades. In regard to them, 
we are obliged to resort to the primary rule which pronoun- 
ces on the character of provocations, and apply it according 
to the circumstances of each case. ‘That is a legal provoca- 
tion of which it can be pronounced, having due regard to 
the relative condition of the white man and the slave, and 
the obligation of the latter to conform his instinct and his 
passions to his condition of inferiority, that it would provoke 
well disposed slaves into a violent passion. And the appli- 
cation of the principle must be left, until a more precise rule 
can be formed, to the itelligence and conscience of the triers. 


Two other points have been presented to our considera- 
tion, in the course of the argument, upon which it is proper 
to express our views. It has been correctly stated by the At- 
torney General, that although there should be a legal provo- 
cation, yet the homicide will be murder, if committed under 
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such circumstances of cruelty as manifest the thoroughly June 1840 
wicked heart—and he has insisted that such circumstances Ty. state 
of cruelty are manifested in the case before us. Cruelty, _ v 
when the facts from which it is to be inferred all distinctly 7#7% 
appear, is an inference of law; and, therefore, properly drawn ~ 

by the court. But in this case, the facts are not so set forth 

as to leave the question of cruelty one for legal inference.— 

No more is stated, than that several blows were struck with 

a stick of curled hickory of the ordinary size, and with the 

larger end thereof, without informing us more of the nature 

of those blows, than that one of them was mortal. On the 

part of the prisoner, it has been insisted, and properly insist- 

ed, that if the weapon used was not of the character called 

deadly, that is, likely to produce death or great bodily injury, 

the homicide would not be murder, although committed 

without legal provocation; and it has been argued, that in 

this case the weapon was not of that character. No doubt 

there are many cases, in which the court can distinctly see, 

from the nature of the instrument used, whether it be of a 

deadly character or not; and, therefore, need not that the ju- 


ry should directly find the fact for their information. But 
this is not a case of that kind. It is one in which it falls 
peculiarly within the province of the jury to ascertain, 
whether such a weapon, in such hands, and as it was used, 
was likely to produce fatal consequences or not. 

This opinion must be certified to the Superior Court of 
Person, with directions to award to the prisoner a venire de 


novo. 


Per Curram. Judgment to be reversed. 
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MARTIN ROBERTS vs. PETER SCALES et al. 


A sheriff who, after seizing goods, leaves them on the premises of the 
debtor, not separated from the other goods of the debtor, and for the 
use of the debtor or his family as before the seizure, thereby prima 
facie \uses his property in them, upon the grounds of presumptive 
fraud or abandonment; and another officer may seize and sell them, 
unless the delay to remove them be but for a reasonable time, and 
then be accounted for by the state of the property, as for example, that 
it was a growing crop, or an article in the course of being manufactur- 


ed, or the like. 


This was an action of Trover for a grey horse, formerly 
the property of one Absalom W. Scales—Plea the general 
issue. Upon the trial at Rockingham, on the last circuit, be- 
fore his honor Judge Dick, it appeared that the plaintiff was 
the sheriff of Rockingham county, and as such, on the 25th 
of July, 1839, had in his hands an attachment against the 
said A. W. Scales, at the instance of Rose, McAdoo & Scott, 
for the sum of $365, returnable to the ensuing term of Rock- 
inham County Court; and on that day he went to the house 
of the suid Scales, and there, the property being present, le- 
vied the attachment on the horse in question, and other arti- 
cles of personal property, as well as on sundry houses and 
lots, This levy the plaintiff endorsed upon his attachment, 
and announced his intention to take the personal property 
away, if a forthcoming bond were not given. The plaintiffs 
in the attachment all being present, then told him that they 
did not wish it taken away from Mrs. Scales; and that they 
would acquit him of all responsibility in leaving it there; 
that Mr. Rose, one of the plaintiffs, was boarding with Mrs. 
Scales, and would know if any of the property was carried 
off. A deputy shesiff, by whom the defendants proved this 
conversation, also proved that he did not consider the levy 
abandoned; and further, that Mrs. Scales was not present at 
the conversation and agreement to leave the property. The 
attachment aforesaid was returned to the August Term of the 
said County Court, which commenced the 26th day of that 
month, when and where the necessary orders were made: 
and, at the ensuing term, in November, final judgment was 
rendered for the plaintifis’ demand, and a venditioni exrponas 
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was issued, returnable to February Term, 1840, under which June 1840 


all the property levied on, except the horse, was sold; and Roberts 


was insufficient to satisfy the execution. 





v 


Scales 


The defendant, Sharp, was a constable of Rockingham  ¢ al, 


county; and, by virtue of an attachment issued by, and re- 
turnable before, a Justice of the Peace, in favour of the other 
defendant against the said A. W. Scales, went to his house, on 
the 24th day ot August, 1839, levied on the horse in question, 
and took him into his possession. On his way home, in an- 
swer to an enquiry whether he did not know that the sheriff 
had levied on the said horse, he replied that he did know 
of it. ‘Bhis attachment was prosecuted to final judgment; 
and the present defendants, though forbid by the present 
plaintiff, sold the horse under an execution issuing upon it. 

His Honor instructed the jury, that if they were satisfied 
of the truth of the facts alleged by the plaintiff, his levy was 
a valid one; and that his leaving the horse on the premises, 
under the circumstances stated, was not an abandonment of 
the lien created by the levy; and that the defendants were not 
justified in taking the horse under the attachment issued by 
the justice. The plaintiff had a verdict and judgment, and 
the defendants appealed. 

W. A. Graham, for the defendants. The leaving the 
horse in the possession of no one, was an abandonment, which 
rendered him liable to any other levy. Blades vs. Arun- 
dell, 1 Maule and Selw. 711—Pollister v. Pollister, 18 
Eng. C. L. Rep. 177—Ackland vs. Paynter, 8 Price’s Rep. 
95. ‘There was error, therefore, in the Judge’s charge. 

J. T. Morehead, for the plaintiff. On the part of the 
plaintiff it is insisted, that there was no error in the charge 
of the Judge. This Court held, in Gilkey vs. Dickerson, 
3 Hawks, 293, that it was not necessary, to constitute a levy, 
that the sheriff should remove the property out of the de- 
fendant’s possession. Were the law otherwise, it would, in 
many cases, be untrue to itself. Ponderous articles would 
either be exempt from levy, or subject the officer or defend- 
ant in the process, to hardship—the sheriff must either re- 
move it at his own expense, or subject the defendant to the 
additional expense of removal. When a levy is once made, 

11 
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June 1840 the property is in custodia legis until sold. The officer has 
Roberts ® qUalified interest in it, and he is responsible to the plaintiff. 


Vv 


Scales. 


et al. 


What he does with it, between the levy and sale, is a matter 
of private arrangement between him and his agent or bailee. 
If he select the plaintiff as agent or bailee, it divests him of 
no right, but may exonerate him from responsibility, in the 
event of a faithless agent. In the present case, there was no 
abandonment of the levy intended, nor was there any, unless 
the conclusion of law, from the facts stated, amounted to an 
abandonment. 


Rurrin, Chief Justice. In bringing trover, the plaintiff 
affirms the property to be in him, by virtue of the attach- 
ment. He puts his case, therefore, on the same footing as if 
the horse had been taken under a fierit facias; and, there- 
fore, it may be assumed that he is right. At all events, a 
sheriff derives, under an attachment, no better right in the 
defendant’s property, than he would under a fi. fa. How, 
then, would it stand, if these seizures had been upon execu- 
tions, instead of attachments? 

On that point, our opinion is, decidedly, that a sheriff, who, 
after seizing goods, leaves them on the premises of the debt- 
or, not separated from the other goods of the debtor, and for 
the use of the debtor or his family, as before the seizure, does 
thereby prima facie lose his property in them, upon the 
grounds of presumptive fraud or abandonment; unless the 
delay to remove them be but for a reasonable time, and then 
be accounted for by the state of the property—as for exam- 
ple—that it was a growing crop, or an article in the course of 
being manufactured, or the like. 

We believe the decisions on the point in our own country 
are not uniform. But, in England, the doctrine seems set- 
tled; and, as far as we are apprised, that doctrine has pre- 
vailed in this State. If the creditor himself direct the sher- 
iff not to seize property, or, after seizing, not to remove or 
sell it, and then another creditor deliver his execution, the 
sheriff may and ought to satisfy the latter. The conduct of 
the former creditor is deemed fraudulent; and, therefore, he 
is postponed, and is deprived of any remedy against the sher- 
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iff, who only obeyed instructions. Rice v. Sarjeant, 7 Mod. June 1840 
37—Bradley v. Wyndham, 1 Wils. 44—Edwards v. Har-Roycns 
bin, 2 T. R. 596—Palmer v. Clarke, 2 Dev. Rep. 354. If, —v 
by directicrg such conduct in the officer, or concurring in it, — 
the creditor loses his lien on the property and his action a- “—— 
gainst the sheriff, it follows, where the refusal or deceptive de- 

lay to proceed on the execution is the act or omission of the 
sheriff himself, that he cannot have redress against another 
creditor or his officer, who seizes the debtor’s goods in exe- 
cution. The action against a person who takes goods out 

ot the sheriff’s possession, is given to the sheriff, not for the | 
benefit of the creditor, but for the benefit of the sheriff. The 
creditor is secure in the responsibility of the sheriff for not 
seizing property when he can; and to the value of property 

once seized, though not sold, because it was taken away by 
another person. Sly v. Finch, Cro. Jac. 514. The credi- 

tor cannot sue a trespasser; but he looks to the sheriff, and 

the latter to the trespasser. For the indemnity of the sher- 

iff, therefore, the law vests the property in him, and gives 

him appropriate actions. Therefore he must be eareful not 

to do, of his own accord, an act, which, if done by the direc- 

tion of the plaintiff in the execution, would discharge the 
property from that execution, as against another creditor or 

his officer. Accordingly, we find it laid down by the text 
writers, that after a sheriff has seized goods, it is his duty to 
remove them to a place of safe custody, until they can be 

sold. This is a duty so simple in itself as to be easily un- 
derstood, and as easily performed; and, therefore, there 
should be no encouragement to its non-observance. It is 
usual, in England, tor the sheriff to remove the goods im- 
mediately; or to leave his bailiff in charge of them on the 
premises, either until they can, within a reasonable time, be 
removed, or, by the consent of the debtor, until the sale. 

But, unless they be removed, or some person be left in charge 

of them, the goods are in the possession of the debtor him- 

self, and not in custodia legis; and, consequently, are liable 

for the party’s other debts. ‘The modern case of Blades v. 
Arundale, 1 M. & 8S. 714, was decided on this single point. 

The sheriff, after levying a fi. fa., went away from the prem- 
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June 1840 jses, leaving no one in charge of the goods, and the landlord 
“Roberts distrained them for rent; upon which the sheriff brought 
v__ trespass. Lord Extensoroveu said he was not aware of 
— any case where, upon an abandonment of the possession by 
"the sheriff, the goods had still been holden to be in the cus- 
tody of the law, so as to make a party distraining them a 
trespasser. So, likewise, we think it must be as to making 
that act a conversion. For, how does the property become 
vested in the sheriff? It is by the seizing, the taking them 
into possession; and nothing less. ‘The execution only cre- 
ates a lien; the taking possession carries the property. Then, 
e converso, the property which was gained by the possession, 

also goes with it. 

If this be so in England, there is yet more reason for ad- 
hering closely to the rule in this State. With us, process of 
execution is issued from so many different tribunals, Federal 
and State, and it is confided to so many different and inde- 
pendent officers as to make it highly expedient, with a view 
to the interests of creditors and the safety of officers, that we 
shou'd not put this question upon nice distinctions, but upon 
some broad general principle, intelligible to officers, and con- 
ducive to the healthy administration of justice, though in 
some few cases it may be productive of some hardships, or 
inconveniences. 'The rule can only be called into operation 
in the cases of insolvent defendants; and, in such cases, it is 
better for all parties the true state of things should be known 
atonce. The true principle, therefore, as we think, is, that 
the property of a debtor, as against his creditors, ought not: 
by operation of law, to be divested and vested in the sheriff, 
but by some act as obvious and notorious as the nature and 
state of the property will permit. ‘That, in the case of ordi- 
nary personal chattels, like the present, is effected by taking 
and keeping possession, and by that only; and, therefore, it is 
required. In thus speaking, we consider that we are only re- 
peating what has ever been deemed to be law in this State. 
For, we believe the custom has been uniform, either to {re- 
move the goods at once, or in some way to take them out 
ol the debtor’s disposal and use; or, instead of leaving a bai- 
liff in charge, to take a forthcoming bond, as permitted by 
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the act of 1807. (1 Rev. Stat. ch. 45, sec. 17.) That act, June 1840 
however, does not authorise the goods to be left on the prem- “Roberts 
ises and keep them bound, as against other executions. For, _ ¥ 
it merely allows the sheriff to obtain that indemnity for him- we 
self, without changing his responsibility. He is not obliged 
to take the bond; and, if he takes it and leaves the property, 
he does so at the risk of the surety in the forthcoming bond; 
and, in case of his failure, at his own risk; unless, indeed, the 
surety procure the sheriff to leave him, the surety, or some 
one else as the sheriff’s deputy, in charge ot the goods. Den- 
son v. Sledge, 2 Dev. 136—Gray v. Bowls, 1 Dev. & Bat. 
437. Here, it is stated expressly, that the horse was left for 
the use of the debtor’s family, and no one was left in charge. 
Sharpes’ knowledge of the sheriff’s seizure cannot have 
any effect; for he knew also of its abandonment; and he was 
therefore bound to take it on the process in his hands. 
Wherefore we deem the judgment erroneous, and direct a 
venire de novo. . 


Per Curiam. Judgment reversed. 
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June 1840 JONATHAN BLACKNALL etal. 2s. JAMES WYCHE, Adm’r of 
SS THOMAS BLACKNALL, Sen’r et al. 


Where a testator, after giving certain legacies to his children, and di- 
recting that the residue of his estate should be equally divided be- 
tween them, upon their accounting for the advancements which they 
had received, added, “ this direction is not to apply, in case a negro 
lent or given shall die before me, that being my loss; but when any of 
the said negroes shall have been sold, or suffered to be sold, they 
shall be charged at their value at the period of such sale, except in 
case of my grandson T., son of my deceased son G. B., who is to 
pay to my executors $500, in full of all advancements made to him 
or to his father;” i¢ was held thatthe grandson was bound to account 
for only the sum of $500, and not for that sum, in addition to the val- 
ue of two negroes which had been given to his father and sold by him; 
and that no parole evidence could be received to shew that the testator 
intended his grandson to account for the $500, in addition to the value 
of the said negroes given to his father. 


The question, in this case, arose upon a petition for the set- 
tlement of the estate of Thomas Blacknall, senior, deceased, 
and was as follows: By the fourth and fifth clauses of the 


said Thomas Blacknall’s will, he bequeathed as follows, viz: 

“Fourthly. The residue of my estate of every description 
I wish to be divided between all my children equally, except 
those named in the foregoing clause; subject to the limita- 
tions and restrictions which may hereafter be annexed to 
any of the said bequests; and where any of my children may 
have died, or shall die, the child or children of such deceas- 
ed child shall stand in the place of his or their parent; but 
nothing in this clause is to be construed so as to give to the 
present or future children of Nancy Hayes or Lucy Hicks 
any share in my estate.” 

“Fifthly. It is my will and desire, that all my children 
and their representatives claiming any interest in my estate 
under the foregoing clause, shall, before receiving their share, 
account with my executors for the negroes I may have here- 
tofore lent or given, or shall hereafter lend or give, at their 
value, at the time of my death. This direction is not to ap- 
ply, in éase a negro lent or given shall die before me, that 
being my loss; but when any of the said negroes shall have 
been sold, or suffered to be sold, they shall be charged at 
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their value at the period of such sale, except in the case of June 1840 
my grandson ‘Thomas, son of my deceased son George Black- By, ck nall 
nall, who is to pay to my executors five hundred dollars in et al. 
full of all advancements made to him or to his father.” Wyche. 


The father of Thomas Blacknall, Junior, had received 
from the testator, in his life-time, as advancements, two ne- 
gro slaves. The plaintiffs insisted that by the true construc- 
tion of the said clauses of the testator’s will, the defendant, 
Thomas Blacknall, Jun., was bound, in dividing the residue, 
to account as well for the value of the said two negro slaves, 
as for the said sum of $500, in the 5th clause of the will 
mentioned; while the defendant, the said Thomas, contended 
that by the true construction of the said clauses, he was 
bound only to account for the said sum of $500. And 
this question being presented at the hearing at Granville, on 
the last circuit, before his honor Judge Dicx, he was of opin- 
ion that the latter construction was right; and thereupon the 
plaintiffs, insisting that if the meaning contended for by them 
did not appear upon the face of the said will, it was the case 
of an ambiguity affecting the instrument, capable of being 
explained by parole evidence, offered to prove by witnesses, 
that the testator’s intention was, that the defendant, Thomas, 
should account as well for the $500, as for the value of the 
said slaves; which evidence the Judge refused to hear; and 
thereupon declared and decreed that the defendant, ‘Thomas, 
in the division of the said residue, should be charged with, 
and account for, only the sum of $500, as for the value of the 
said slaves: from which decree the plaintiffs prayed an ap- 
peal to the Supreme Court, which his honor was pleased to 
allow; and directed that the foregoing statement should form 
the case for the consideration of the Supreme Court. 

Battle, for the plaintiffs, referred to 2 Robert’s on Wills, 
22, 23—Benson vs Whittam, 2 Sim. Rep. 493, (2 Con. Eng. 
Ch. Rep. 515.) 

Badger, for the defendant, submitted the case without ar- 
gument. 


Gaston, Judge. It seems to us that the words of the 
will do not admit of the interpretation contended for by the 





95 


IN THE SUPREME COURT 


June,1840 pJaintiffs. In regard to his grandson Thomas, the testator 
Blacknali Says he “is to pay my executors five hundred dollars, in full 


et al. 


v 
Wyche. 


of all advancements made to him or to his father.” How is 
it possible, to hold consistently with this language, that he is 
to pay five hundred dollars in addition to the advancements 
made to his father? 

It seems to us equally clear, that parole evidence is not 
admissible to shew that the testator’s intent was at variance 
with his language. No rule of law is more clear than that 
a will is not to be expounded, much less contradicted, by pa- 
role evidence. It is incapable of being altered, detracted from, 
or added to, by parole. The case to which the counsel for 
the plaintiffs refers, ( Benson vs. Whittam, 2 Simons 493, 
2 Con. Eng. Ch. Rep. 515,) establishes no more than that 
parole evidence is admissible to ascertain whether the thing 
supposed to be given satisfies the description of it in the will. 
The object of such evidence is not to expound the will, but 
to apply its ascertained meaning to an external subject. 
This never can be done without evidence dehors the will. 
With regard to the evidence admissible in such cases, there 
are many nice distinctions, which it is wholly unnecessary 
now to consider. For, in the case before us, the testimony is 
offered to control the meaning of the will itself. We ap- 
prove, therefore, entirely of the interlocutory decree, from 
which the appeal was taken. 


Per Curiam. Judgment affirmed. 
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EDWARD SAUNDERS vs. JOHN L. FERRILL. June 1840 


The act of 1829, ch. 20, (1 Rev. Stat. ch. 37, sec. 24,) which enacts 
that no deed of trust or mortgage shall be valid to pass property, as a- 
gainst creditors, but from the registration thereof, embraces only those 
deeds in trust which are intended as securities for debts; and does not 
include deeds of settlement between husband and wife, in which the 
property is conveyed toa trustee in trust for the wife—the deeds of the 
latter class being provided for, as to their registration, in the 29th sec- 
tion of the same Revised Statute. 

Where the subscribing witness to any instrament, except a negotiable 
one, becomes interested in a suit brought by him, his handwriting may 
be proved to establish the execution of the instrument, whether his in- 
terest was thrown upon him by operation of law, or was acquired by 
his own voluntary act. 

A post-nuptial settlement, made between husband and wife, in which a 
greater interest in the property is secured to the wife than was provi- 
ded for in the marriage articles, is void as against creditors, under the 
acts of 13 Eliz. and 1715 (1 Rev. Stat. ch. 50, sec 1.) 

A husband is incompetent to testify in favour of his wife; and will not, 
therefore, be admitted as a witness to establish a settlement in her fa- 
vour against his creditors; nor will his subsequent declarations be ad- 
mitted for that purpese. 

No ante-nuptial agreement or transaction between husband and wife can 
be proved to support a settlement made after marriage, to the obstruc- 
tion of the husband's creditors; for the act of 1785, Rev. ch. 238, (1 
Rev. St. ch. 37, sec. 29, 30,) which requires “ all marriage settle- 
ments, and other marriage contracts” to be registered within a particu- 
Jar time, to make them valid against creditors, must necessarily ex- 
clude all such contracts as in their nature do not admit of registration. 


Upon a treaty of marriage, between Hector C. Homer and 
Eliza Savills, they entered into written articles, bearing date 
the 19th of June, 1837, whereby it was agreed, that all the 
estates, real and personal, of the intended wife, should be set- 
tled to her sole and separate use, during her life, with remain- 
der after her death to the intended husband in absolute prop- 
erty. The marriage took effect shortly thereafter. The ar- 
ticles were attested by the present plaintiff alone; and were 
proved by his oath in August, and registered in September, 
1837. On the Ist day of February, 1839, Mr. and Mrs. Ho- 
mer united in a deed of settlement between themselves. of 
the first part, and Edward Saunders, the present plaintiff, of 

12 
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June 1840 the second part; in which, after a reference to the articles by 


Saunders 


v 
Ferrill. 


their date, it is recited, that by the same he, the husband, 
covenanted that all the property, real and personal, then be- 
longing to the said Eliza, should, after the marriage, be and 
remain her property during her natural life, and free from 
any claim, right or title of the said Hector; and it is thereby 
witnessed, “that for the more effectually carrying the said 
agreement into execution, and for the purpose of providing 
for the said Eliza,” they, the husband and wife, convey to 
the plaintiff, as trustee, in fee a tract of land, and also five 
slaves and other personal chattels, all of which had belong- 
ed to the wife, “ in trust for the sole and separate use of the 
said Eliza, and at her sole and separate disposal; with power 
to the said Eliza, by her last will, or any writing by her duly 
executed, to give away or dispose of any part or all of the 
said land, negroes ard goods.” ‘This deed was executed by 
all the parties, and was proved in February, and registerec 
on the Sth of March, 1839. 

In the year 1838, the husband contracted debts, for which 
judgments were rendered; and executions issued, bearing 
teste before the 8th day of March, 1839, and were delivered 
to the defendant, the sheriff of Camden county, who seized 
some of the slaves conveyed by the settlement. The plain- 
tiff then brought this action of Detinve; which came on to 
be tried at Camden, on the last circuit, before his honor Judge 
Pearson, on the general issue. 

After reading the deed to himself, the plaintiff proposed to 
give in evidence the articles of the 19th of June, 1837; and 
for the purpose of establishing the execution thereof, he of- 
fered witnesses to prove his own handwriting, as the subscri- 
bing witness. 'To that evidence the defendant objected; but 
it was received by the Court, and the articles were thus prov- 
ed and read to the jury. 

The defendant thereupon insisted, that the deed of settle- 
ment was void as against the creditors, notwithstanding the 
articles; inasmuch as by the settlement, the whole property 
is secured to the wife, and to be at her disposal, and by the 
articles she was to have only a life estate, and the remainder, 
in both the realty and personalty, was to enure to the hus- 
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band. And, thereupon, for the purpose of removing the June 1840 
ground of that objection, the plaintiff offered to prove by “Saunders 
witnesses, that the said Hector did, before the marriage, ver- y 
bally agree with the said Eliza, to settle upon her, absolute- Ferill. 
ly, all her estates, including the negroes now sued for. To 

this evidence the defendant also objected; but it was admitted 

by the Court. 

The plaintiff then further offered Hector C. Homer as a 
witness, to prove that he did make such an agreement with 
his intended wife as that last alleged; and that he purposely 
drew the said articles variant from the said verbal agreement; 
and fraudulently procured her to execute the same, without 
letting her know of the difference between them. ‘To this 
evidence the defendant also objected; but it was received by 
the Court. 

The plaintiff then further offered to prove by witnesses, 
the declarations of the said Hector C. Homer, to the same ef- 
fect with the evidence by himself given as above; to which 
also the defendant objected; but the Court received it. 

The counsel for the defendant then moved the Court to 
instruct the jury, that the deed to the plaintiff was void as a- 
gainst the creditors, because the executions were tested be- 
fore the deed was registered; which instruction the Court 
refused to give. The jury found for the plaintiff; and from 
the judgment the defendant appealed. 

Badger, for the defendant, contended that all the instruc- 
tions of the Judge were wrong. He was wrong in saying 
that the plaintiff's handwriting might be proved. The gen- 
eral rule is, that the plaintiff cannot give in evidence his acts 
or declarations; and the only exception to the rule is, where 
the law casts an interest upon an instrumentary witness. 
Here the witness became a party voluntarily, and cannot 
prove his acts or declarations. 

The husband’s declarations were certainly not admissible 
to prove the settlement different from the agreement. 

The deed of 1839 was void, as being fraudulent against 
his creditors. ‘The property was vested in the husband, and 
the Judge allowed parole evidence to be given to show that 
the property was not tobe inhim. The deed was not regis- 
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June 1840 tered, and of course could not defeat the creditors of the hus- 


Saunders 


v 
Ferrill. 


band. If, then, the deed, if made, but not registered, would 
have been void as to creditors, much more is it void in this 
case. It is similar to cases of deeds in trust and mortgages. 
Could an alleged fraud in a morigage defeat creditors? It 
will be void as to creditors, unless made and registered in 
proper time. 

Homer and wife cannot set up the settlement in an action 
against the Sheriff. 'They must go into a Court of Equity, 
to have the true agreement established. 

J. H. Bryan, for the plaintiff, The acts or declarations 
of a subscribing witness to an instrument, are always admis- 
sible, when he becomes a party; and that whether he becomes 
so voluntarily or by operation of law. Here the plaintiff 
is but a naked trustee, and had no interest when the decla- 
ration was made. The declaration of a party beneficially 
interested will be excluded; but if he were not so iuterested, 
it will be received. 'The declarations of Homer were admis- 
sible. See Guy v. Hall, 3 Murph. Rep. 150. And here 
the same facts were proved by a competent witness; and the 
verdict may be sustained upon his testimony. 

Marriage is a gift of the wife’s property to the husband. 
He is not a purchaser; and his creditors cannot set up a claim 
as purchasers. Upon the question whether the settlement 
has any thing to sustain it against the husband, see Lady 
Arundell vs. Phipps, 10 Ves. 139—Atherly on Mar. Set. 
149, 155—Shaw vs. Jakeman, 4 East. Rep. 201. An equi- 
table right is a consideration at law. Noblet vs. Green, 2 
Dev. Rep. 517. In ascertaining a fraudulent intent, the sit- 
uation of the parties is to be looked at; and whether there 
was an obligation, legal or equitable, see Montacute v. Maz- 
well, 1 Peer Wms. 618. If there were a parole agreement 
for a settlement, and, by fraud, it was not made, it might be 
established by parole; and it would stand upon a valuable 
consideration, and would be sustained as against creditors, if 
made before their liens commenced. 

As to the lien of the execution before the registration, the 
act with regard to marriage settlements is different from that 
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in relation to mortgages and deeds in trust. See 1 Rev. Stat. June 1840 
ch. 37, sec. 23, 24, and 29, 30. Savnders 


Vv 

Rurrin, Chief Justice, after stating the case as above, pro- Fertill. 
ceeded as follows. As the last point is unconnected with 
the others, it may be disposed of at once. From the terms 
of the exception we must take it, that the executions, though 
prior to the registration, were tested after the execution of the 
deed. The objection is, therefore, founded exclusively on 
the Revised Statute, ch. 37, sec. 24, (act of 1829, ch. 20;) 
which enacts that no deed of trust or mortgage shall be val- 
id to pass property as against creditors, but from the registra- 
tion. Our opinion is, that the act does not embrace every 
deed in which a trust happens to be declared; and that the in- 
strument before us is not within it. The object was to give 
notice of encumbrances; and the “deed of trust” meant in 
the act, is that species, which though of recent origin, has 
grown into general use as a security for debis, in the na- 
ture of a mortgage with a power of sale. This results from 
the manner in which the two kinds of conveyance, “deed 
of trust”? and “mortgage,” are assaciated in that section of 
the act. But the special provision in the 29th section of the 
same act, as now digested in the Revised Statutes, for the 
probate and registration of marriage contraets, prevents the 
application to them of the general words of the 24th section. 
This particular species of “deed of trust” is to be governed 
by its own peculiar regulations. This exception is, therefore, 
unfounded. 

Another exception, on the part of the defendant, as to the 
proof of the articles by testimony to the handwriting of the 
plaintiff as the subscribing witness thereto, we likewise deem 
to be unfounded. It was admitted at the bar, that the evi- 
dence would have been proper, if the law had, after his attes- 
tation, thrown the interest on the plaintiff. But it was con 
tended that, in a suit brought by the witness himself, the evi- 
dence is not competent, when the plaintiff acquires the inter- 
est by his own act. Were the question new, we should at 
least hesitate on it, as the distinction seems to have much 
reason in it; and, indeed, with respect to endorsements to 
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June 1840 subscribing witnesses to negotiable instruments, it is estab- 
Saunders lished at law. Hall vs. Bynum, 2 Hay. Rep. 329. But 


v 
Ferrill. 


the rule seems to be confined to that particular case. The 
books contain many instances, in recent times, in which 
proof has been received of the handwriting, where the sub- 
scribing witness had become the administrator of the obli- 
gee, or the executor of the obligee; or where the obligee and 
witness had intermarried. From these cases, we cannot dis- 
tinguish the present in principle; and, therefore, we think 
the articles well proved. 

But the important consideration is, whether the articles, 
after they were established, are sufficient to sustain the set- 
tlement under which the plaintiff claims title? Upon that, 
the defendant's objection at the trial isunanswerable. Valid 
ante-nuptial contracts willf[undoubtedly support a settlement 
made after marriage in conformity tothem. ‘There are both 
a moral and an equitable obligation, which render the arti- 
cles a good consideration for the settlement. But without 
such articles, a post-nuptial settlement is voluntary and void 
under the Stat. 13th Eliz., (see 1 Rev. Stat. ch. 50, sec. 1,) 
as has long been settled. So it necessarily must be, when by 
the settlement the husband secures to the wife or issue of the 
marriage more than by the articles he engaged. This set- 
tlement goes much beyond the articles, and deprives the hus- 
band of a valuable interest, whick. the articles not only left 
in him, but expressly secured to him. For that excess then, 
at the least, the deed to the plaintiff must be invalid: that is 
to say, if the case is to rest on the articles by themselves.— 
But it thence follows, on a settled principle, that the settle- 
ment is not good even for the life of the wife. The deed is 
avoided by the act of 1715, or 13th Eliz., as being, at least in 
part, not founded on a valuable consideration, but voluntary. 
There is but one trust declared in this deed, and that is in 
favour of Mrs. Homer. In such a case the court cannot ap- 
portion the operation of the instrument to its considerations, 
and hold it in part bad, and in part good, as at common law; 
but must execute the stern condemnation of the statute, 
which says it shall be utterly void. 

But the plaintiff asks to supply the defect in the articles in 
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this respect, by the verbal agreement between the parties, and June 1840 
the alleged fraud by Homer on his intended wife. Although S,uncers 
not necessary to the decision of the cause, yet, as the parties 
have raised the questions in the record and in the argument, 
it is perhaps our duty to dispose, in the first place, of the ob- 
jections as to the modes of proof en those points. 

We have so lately had occasion to say, in a similar case, 
that husband and wife cannot be witnesses for each other, 
that we need now only refer to that decision. Pearson 
vs. Daniel, 2 Dev. & Bat. Eq. Rep. 360. 

Still less, if possible, are the husband’s subsequent decla- 
rations competent against his creditors, ‘They are not pri- 
vies with him, but claim against, and not merely under, him. 
Briley vs. Cherry, 2 Dev. Rep. 2. 

The remaining part of the defendant’s objection to the pro- 
posed evidence of the plaintiff, is to its insufficiency or irre]- 
evancy. If the supposed parole agreement and fraud, though 
established, would not tend to sustain the deed, it is useless 
and illegal to hear the proof. Against the husband, or those 
claiming under him as volunteers, equity would set up such 
a parole agreement, unless it be specially required by statute 
to be in writing; as in England is the case by Stat. 29, 
Charles 2; and a fraud in obtaining from the woman the ex- 
ecution of an instrument, which purposely omitted a materi- 
al part of the agreement, would doubtless be redressed, not- 
withstanding such a statute, But in respect of creditors, the 
act of 1785, Rev. ch. 238, (see 1 Rev. Stat. ch. 37, sec. 29, 
30,) establishes, we think, a different and opposite principle. 
The effect of that act is to prevent any verbal agreement or 
transaction between the intended husband and wife, from 
obstructing a creditor. It is entitled “an act directing that 
marriage settlements and other marriage contracts shall be 
registered, and for preventing injury to creditors.” After 
reciting that marriage settlements and other marriage con- 
tracts have been frequently made and kept secret, whereby 
the possessors, upon the credit of the apparent property, have 
been enabled to contract great debts, to the manifest decep- 
tion and injury of their creditors: For remedy whereof for 
the future, it is enacted, that all marriage settlements and 


Vv 
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June 1840 other marriage contracts, whereby any estate shall be secur- 
Saunders €4 to the wife or husband, shall be proved and registered as 


Vv 
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therein mentioned; and all not so proved and registered, 
shall be void against creditors. This language shews cilear- 
ly an intention of the Legislature, that as to his creditors the 
vesting of the property of the wife in the husband, jure mar- 
iti, should not be prevented by any secret agreement, wheth- 
er written or verbal. The secrecy of the agreement is the 
evil on which the preamble dwells, as tending to deceive 
creditors. ‘The act designs to take from the parties all op- 
portunity of practising such deception, and thus to “ prevent 
injury to creditors,” by giving to all such arrangements that 
degree of publicity which can be derived from registration. 
The enactment, therefore, is, that if not proved within six 
months, and registered within one month thereafter, they 
shall be void. It is not sufficient that the settlement should 
be written and registered. ‘That requires, as has been before 
mentioned, the support of the agreement before marriage; and 
the act requires that agreement, as well as the settlemeut, to 
be registered—using the words “all marriage settlements 
and other marriage contracts.” We are to go back, there- 
fore, to the first agreement; and if that be found defective, the 
post-nuptial settlement made in execution of it, cannot stand, 
The proposition is self-evident that those agreements must 
be in writing, because in that form alone do they admit of 
registration. And the law must be the same, when there is 
an attempt to vary a written and registered agreement by pa- 
role, to the prejudice of creditors. 'l'o allow it would amount 
to arepeal of the act. Gregory vs. Perkins, 4 Dev. Rep. 
50. 

It is true, this shuts the door against correcting mistakes 
in drawing those instruments, and leaves an opening for 
practising frauds on confiding women. Generally, however, 
they have the advantages of friends and counsel in such trea- 
ties; and, therefore, there is no great danger of their being 
over-reached. But the answer is, that the Legislature must 
have been aware of those possibilities; and, being aware of 
them, thought they would so seldom occur as, practically, 
not to amount to a grievance, or, at least, to one at all compar- 
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able to those arising out of “the frequent secret contracts” June 1840 
between intended husbands and wives. Therefore, the act So hders 
makes a registered, and, of course, a written instrument the 
only evidence against the husband’s creditors that “any es- 
tate has been secured to the wife.” 

Our opinion therefore, is, that the deed to the plaintiff does 
not pass the title of the slaves to him, and that no evidence 
of the verbal agreement or fraud alleged ought to have been 
admitted. ‘The remedy of Mrs. Homer is, upon the articles, 
in equity; where, for any thing now seen to the contrary, they 
will be specifically decreed in their present form. 


v 
Ferrill. { 


Per Curiam. Judgment reversed. 
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JOHN REYNOLDS ts. WILLIAM BOYD. 


A Saperior Court cannot entertain an appeal to revise the exercise of a 
discretionary power by an Inferior Court, when the decision of the 
latter is made as a matter of discretion; but if the decision were made 
as a matter of strict right, and upon the supposition that the inferior 
tribunal had no Ciscretion, it will be reversed, and the inferior court 
ordered to proceed in the cause in the exercise of its sound discretion. 

When the principal obligor in a bond given for his appearance at the 
County Court, to take the benefit of the act for the relief of insolvent 
debtors, is regularly called at court, and, failing to appear, judgment 
is rendered against him and his surety in the bond, the surety has no 
right ex debito justiciz, to come in on a subsequent day of the term, 
and have the judgment set aside, in order to allow him to make a sur- 
render of his principal. In such case, the court may, undoubtedly, in 
the exercise of a sound discretion, set aside the judgment and allow 
the surrender; but it is not obliged to do so, and ought not to do so, 
but upon good cause shewn, as that the party has a good defence, and 
was kept away by accident or misfortune. 


The defendant was arrested under a capias ad satisfaci- 
endum, and gave a bond with security, to make his appear- 
ance at the ensuing term of the County Court of Buncombe, 
to take the benefit of the act of 1822, (1 Rev. Stat. ch. 58, sec. 
7,) for the relief of insolvent debtors. ‘The ca. sa. and bond 
were duly returned to court, and, on Tuesday of the term, to 
which he was bound to appear, the defendant was called at 
the door of the court house; and, failing to appear, judgment 
was rendered against him and his surety on the bond. On 
Thursday of the term, the agent of the surety proposed to 
surrender the defendant, and have the judgment set aside. 
The plaintiff objected, on the ground that unless he could 
shew good cause for his absence, the surety had not the right 
to remain out of court until the latter part of the term; and, 
after the plaintiff had obtained judgment, then to surrender 
the defendant and vacate the judgment. The court were of 
opinion that, as the whole term was considered as one day, 
the surety was entitled to the whole term to make the surren- 
der, without shewing why he had not appeared at the first of 
the term; and ordered that the surrender be recorded, and the 
judgment be rescinded. From this judgment the plaintiff 
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appealed to the Superior Court; and it was agreed that the June 1810 
question of law as to right of the surety, ex debito justicia, Reynolds 


to surrender his principal at any time after the rendition of 
the judgment during the term, should be presented, upon the 
above statement of facts, without prejudice to either party on 
account of any discretion in the court below. In the Superi- 
or Court, his honor Judge Haiti was of opinion that the 
County Court erred in supposing that the surety had a right, 
ex debito justicia, to have the judgment set aside, to enable 
him to make a surrender of his principal; and ordered that 
opinion to be certified to the court below, with directions to 
proceed thereon. From this judgment the defendant appeal- 
ed to the Supreme Court. 


No counsel appeared for either party in this Court. 


Rurrin, Chief Justice. The Court has entertained some 
doubt whether this appeal was proper, inasmuch as the de- 
cision was on a point within the discretion of the inferior 
court. But we have supposed that we are bound to enter- 
tain it, since it is certain that the decision was not made in the 
exercise of the discretion of the court; but, on the contrary, 
upon the idea that the party was entitled to it ex debito jus- 
tici@. It appears, affirmatively, that the County Court, so 
far from acting on its discretion, denied that it possessed any 
discretion in the matter; and gave its judgment under the no- 
tion that it had no discretion, but was obliged to make that 
decision, as a matter of strict right in the party. In that opin- 
ion that court was unquestionably wrong; and it is for the 
purpose of correcting that error, that we deem this a fit case 
for the interposition of the higher Courts. 

Parties must be in court in apt time, and attend to their ca- 
ses in their due order. Although the term is, to some purpo- 
ses, but one day, by a legal fiction; yet that maxim has no 
reference to a question of this kind. It gives the same effica- 
cy to all the proceedings of the term, by putting them on the 
same footing, whether they be transacted at an earlier or la- 
ter hour or day. But it doesnot suppose that all the busi- 
ness is, or can be transacted at once, so as to authorise each 
suiter to postpone his case to the heel of the court. That 


v 
Boyd. 
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June 1840 would defeat the whole business of the court; for, if each sui- 
Reynolds ‘°F can claim to the last moment of the term, to make him- 


Vv 


self ready, no cause could be tried. Parties must come, not 


Boyd. when they please, but when the court calls them. They have 


no right to stay away—much less a right, when they come, 
to have what the court has done set aside, without shewing 
any cause but their pleasure for so doing. The rules of 
practice, as to the order of doing business, are generally well 
understood by the officers and practitioners of each court; 
and their observance promotes the convenience of the court, 
the suitors and their counsel and attorneys, and prevents sur- 
prise. We believe that most of the courts have a fixed day 
in each term, for disposing of cases under the act of 1822, 
But, whether that be so or not, whenever a judgment has 
been regularly taken, according to the course of the court, it 
is beyond the control of the party, except by appeal. He must 
apply to the court to set it aside upon good cause shewn; as 
that he has a good defence, and was kept away by accident 
or misfortune, and not by his fault. In that case the court, 
as an act of sound discretion, may, undoubtedly, set aside the 
judgment and hear the party de nove. But the court is not 
obliged to do so in every case, and ought not to do it in any, 
but upon cause shewn. 

The County Court, therefore, erred in the opinion that the 
debtor and his surety had a right to have the judgment re- 
scinded; and, consequently, erred in rescinding it on that 
ground. It must, therefore, be re-instated; and to that end, 
this opinion must be certified to the Superior Court, that a 
writ of procedendo may issue therefrom to the County Court 
to act accordingly, 


Per Curiam, Judgment affirmed, 
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* LYDIA CAMPBELL vs. JAMES STREET. 


Where a testator, residing in Virginia where the law allowed masters to 
liberate their slaves by deed or will, bequeathed as follows: “ My 
will and desire is, that my negro woman P. shall have her freedom 
immediately; and that al] the rest of my black people shall serve un- 
til my youngest child shall be of the age of twenty one years, for the 
use of raising my children and young negroes. After my youngest 
child is of age, my will is, that all my negroes shal! be free:”” Jt was 
held that the child of one of the negro women mentioned in the will, 
born after the death of the testator, but before his youngest child 
came of age, was entitled to freedom after the latter event. 


This was an action of TRESPASS vi ET ARMIs for false 
imprisonment—Pleas—the general issue—and specially that 
the plaintiff was the defendant’s slave. Upon the trial at 
Person, on the Fall circuit of 1837, before his honor Judge 
SaunpeErs, the plaintiff produced the will of John Camp- 
bell, late of Nansemond county, Viginia; in which the tes- 
tator bequeathed as follows: “My will and desire is, that 
my negro woman Pender should have her freedom immedi- 
ately, and her emancipation recorded. My will and desire 
is, that all the rest of my black people should serve until 
my youngest child should be of the age of twenty-one, for 
the use of raising my children and young negroes. After 
my youngest child be of age, my will is that all my negroes 
should have their freedom and liberty.” The plaintiff then 
shewed that among the slaves mentioned in said will, was her 
mother, by name Bina, and that she, the plaintiff, was born 
after the testator’s death, but before his youngest child, John 
Campbell, attained the age of twenty-one years, which last 
event was in the year 1815 or 1816; that from that time un- 
til 1833, she had passed as a free woman in Virginia; that 
she was then taken by the said John Campbell, Junior, and 
sold to James L. Overby, a co-partner in negro trading with 
the defendant. She then shewed that the defendant had held 
and controlled her as a slave ever since she was brought to 
Person county by the said Overby. The plaintiff also pro- 





* This case was decided several terms ago, but by some inadvertence, was 
overlooked by the Reporters. 
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June 1840 duced a statute of the State of Virginia, enacted in the year 
Campbell 1782, allowing masters to liberate their slaves by deed or will. 


v 
Street. 


The counsel for the defendant insisted, that as the plain- 
tiff was born after the testator’s death, and before his young- 
est child became of age, she was a slave. The case was 
submitted to the jury to find the facts, the construction of the 
will being reserved by the court. A verdict was returned 
for the plaintiff, and the court being of opinion with the plain- 
tiff, rendered judgment upon the verdict, from which the de- 
fendant appealed. 

Graham for the plaitiff. 

J. T. Morehead for the defendant. 


Gaston, Judge. The intention of the testator to extend 
the emancipation directed by his will to such of his negroes 
as should come into being before his youngest child should 
arrive at age, admits, we think, of no doubt. After direct- 
ing that his negro woman Pender should have her liberty 
immediately, he proceeds thus: “ my will and desire is, that 
all the rest of my black people should serve until my young- 
est chjld should be of the age of twenty-one, for the use of 
raising my children and young negroes—after my youngest 
child should be of age, my will is, ha: 111 my negroes should 
have their freedom and liberty. 'To xscertain his intention, 
it is not unimportant to consider that the declared motive for 
deferring emancipation, is the need of the services of the ne- 
groes as a fund for temporary purposes, and it is reasonable 
to infer, that he desired the emancipation to be as extensive 
and complete as was consistent with this necessity. Butthe 
language of the will is sufficiently explicit. The direction 
that “all the rest of my black people shall serve until my 
youngest child shall arrive at twenty-one,” certainly applies 
not only to those in being at his death, but such of their in- 
crease as should be born after his death, and before the child’s 
arrival at age. As these became capable of labour, they 
were to form a part of the stock to be thus employed; and 
no doubt can be entertained of the duty of the executors un- 
der this clause, to appropriate that labour to the purposes di- 
rected. ‘These are “ for the use of raising my children and 
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young negroes.” As little doubt can be entertained that the June 1840 
young negroes born after the testator’s death were here CON- Campbell 


templated. ‘These, in truth, were the most expensive, and 
most required the aid of this fund. If these then were em- 
braced within the words “my black people” in the first part 
of the sentence, and also within the words “my young ne- 
groes” in the subsequent part of it referred to, they were cer- 
tainly comprehended within the words “all my negroes,” in 
the last part of the sentence. 


The intention of the testator to emancipate being clear, 
the next enquiry is, whether he had authority to emancipate 
them. ‘This, we think, must depend on his power over the 
original stock of which they are the increase. Wherever 
there is a capacity to dispose of any thing, unless there be 
some special restriction, there is a capacity to make the same 
disposition of its accruing profits. There is a difference, 
we understand, in the laws of the different States of this 
Union, upon the question what becomes of the increase of 
slaves under a limitation whereby a temporary ownership or 
use is granted to one, and the future and absolute dominion 
given over to another. With us, and as we believe in Vir- 
ginia, and in most of the slave holding States, the increase 
are appurtenant to the stock, and go over with it to the re- 
mainderman—in others, they are regarded as profits, which, 
without a disposition to the contrary, belong to the tempora- 
ry owner or usufructuary. But the laws of all permita 
limitation to be made, which shall carry them, with the origi- 
nal stock, to the ultimate proprietor. 


The law of Virginia allows emancipation by will; and it 
is conceded that the emancipation directed in this will, with 
respect to the original stock, is sanctioned by that law—ei- 
ther as an immediate emancipation with a condition of a 
short temporary service, or as an emancipation to take effect 
after that temporary service. If it be the former, the claim 
of the plaintiff to freedom is necessarily complete. But if it 
be the latter, then she claims freedom, not as her birth-right, 
but as a gift, from her owner. She was in law his proper- 
ty, as an incident to, and fruit of, the property which he held 
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June 1840 in her mother—and he, by law, had a right to emancipate 

Campbell “er With her mother. 
v We have examined with attention all the Virginia deci- 
Street. sions which have been referred to on both sides in the argu- 
ment; but do not feel ourselves competent to remove the dis- 
crepancies between them, if such there be; or to deduce 
from them the full law on this subject. Of this, however, 
we are fully persuaded that, according to all of them, ina 
case where there is a plain declaration that the issue, as well 
as the original stock, shall be set tree, it is as effectual to e- 
mancipate the increase, as to emancipate the parents. We 
see no error in the judgment rendered below. It must there- 

fore be affirmed. 


Per Curiam. Judgment affirmed. 
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JAMES WILLIAMSON & CO. vs. WYATT CANADAY. 


Where it appeared that A. B. and C. entered into a co-partnership in the 
name of A. & Co. for the purchase and sale of negroes, and it was af- 
terwards agreed between them that A. and B. should alone be interest- 
ed in the negroes purchased with cash, but all three should be equally 
interested in the negroes purchased on a credit, it was heid, that though 
C. might be held responsible on all contracts by third persons dealing 
with the firm of A. & Co., yet that he would be competent as a witness 
to testify for the firm in an action on the warranty of soundness con- 
tained in a bill of sale for a negro purchased in the name of the firm 
for cash. 


This was an action of assumps!T, brought on a warranty 
of the soundness of a negro slave named Ephraim, contain- 
ed in a bill of sale purporting to have been executed by the 
defendant to James Williamson & Co. 

Upon the trial, at Granville, on the last circuit, before his 
honor Judge Dick, the plaintiffs, for the purpose of proving 
the handwriting of the subscribing witness, who lived out of 
the State, called as a witness one Edmund Towns, who was 
examined as to his interest in this suit; whereupon he stated, 
that some short time previous to the execution of the bill of 
sale in question, James Williamson, William Towns and 
witness entered into a co-partnership, under the name of 
James Williamson & Co., for the purpose of buying and sell- 
ing negroes; that it was agreed that each member of the firm 
should advance the sum of five thousand dollars by a cer- 
tain time; that witness failed to advance his part of the capi- 
tal by the time agreed on; whereupon it was agreed by Wil- 
liamson and William Towns, and assented to by witness, that 
all the negroes purchased with cash, should belong exclusive- 
ly to Williamson and William Towns, and that witness 
should have no interest in the negroes so purchased; but that 
in all the negroes purchased on credit, witness was to have 
an equal interest with Williamson and William Towns; that 
the boy Ephraim was purchased from the defendant with 
cash, and the witness had no interest in him; but that negroes 
were purchased on credit both before and afterwards, in 
which he did have an interest. Upon this statement, the de- 
fendant’s counsel insisted that the witness was a member of 
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William- 
son & Co. 


v 
Canaday. 





IN THE SUPREME COURT 


the firm of James Williamson & Co. at the time when the 
aforesaid bill of sale was executed, and was therefore incom- 
petent to prove its execution; of which opinion was his Hon- 
or; and the plaintiffs thereupon submitted to a judgment of 
nonsuit and appealed. 

W. A. Graham for the plaintiffs. 

Badger for the defendant. 


Rurrin, Chief Justice. The reason why the witness 
might be regarded as a member of the firm, is, that it might 
be deceptive on persons dealing with it, if he were not so to 
be treated. Here are two firms of the same name; the one 
consisting of two persons; and the other of those same two 
and a third; and both doing business, it may be said, at the 
same place. Ina case in which the question involved the 
interest of third persons, and was, whether this witness was 
chargeable to third persons on all the contracts made in the 
name of such a firm, the reason just mentioned would seem 
to be decisive for holding him liable; and that, whether he 
had in fact an interest in the subject of the particular con- 
tract or not, since he professed to have such interest, and in- 
duced others to think he had. But, in the case before us, the 
question is different. A creditor is not seeking to charge this 
person with a debt, or any liability on behalf of the partner- 
ship. ‘The negro the defendant sold was paid for; and this 
is a suit against the vendor by the partnership: and the ques- 
tion is merely as to the competency of the witness. That 
depends, not upon the principle that a creditor of the firm 
might treat him as one liable for the debt—for that might be 
done, though this man had no interest; but it depends on the 
enquiry, whether in fact and law the witness has an interest 
in the subject of this suit, and can be affected by the verdict 
and judgment. Now, upon that point, and in this stage of 
The case, the statement of the witness must be received by the 
court as true; and that statement is, that, as between the par- 
ties themselves, this witness was not a partner in this pur- 
chase, and has ro interest in the matter. Consequently, it 
seems clear that he is a competent witness; and his evidence 
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must be left to the jury, who will judge of his credibility up- June 1840 


en this point, as upon every other. 
Judgment reversed and venire de novo. 


Per Curiam. Ju igment reversed. 


. FHE STATE vs. JAMES PLUNKET. 


The 75th and 77th sections of the 34th chapter of the Revised Statutes, 
which, after prohibiting the selling of spirituous liquors to slaves, and 
making the offence indictable and punishable with fine or imprison- 
ment, prescribes that, “if it shall appear on the trial that the defend- 
ant is a licensed retailer of spirituous liquors by the small measure, 
he shall also forfeit his retailer’s license, and shall be incapable of ta- 
king a new license for the space of two years from and after the date 
of his conviction,”? mean that the defendant shall Be a retailer at the 
time of the offence committed, and not at the time of the trial; and the 
fact of his being such retailer is not to be ascertained on affidavits or 
otherwise by the court, but must be averred in the indictment and con- 
fessed, or found to be true by the verdict of a jury. 


The defendant was convicted in the Superior Court of 
Anson, on the last circuit, before his honor Judge Bartey, 
on an indictment, charging that he unlawfully sold spiritu- 
ous liquors to a slave named George, the property of Martha 
Bogan, contrary to the form of the statute, in such case made 
and provided; and it appearing to his Honor, upon the testi- 
mony of a witness examined as to that fact, that the defend- 
ant was then a licensed retailer of spirituous liquors, it was 
adjudged by the court that the defendant be fined one dollar, 
and that he forfeit his license to retail spirituous liquors, and 
that he be incapable of taking a license to retail spirituous 
liquors for two years. From this sentence the defendant ap- 
pealed to the Supreme Court. 


Winston for the defendant. 
The Atiorney General for the State. 
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Gaston, Judge, after stating the case as above, proceeded 


The State ®S follows: The 75th section of the 34th chapter of the Re- 


Vv 
Plunket. 


vised Statutes, respecting crimes and punishments, declares 
that every person who shall sell to a slave spirituous liquors, 
shall, for each offence, forfeit and pay the sum of one hun- 
dred dollars, to be recovered by warrant before a justice of 
the peace, and applied one half to the use of the party suing 
for the same, the other half to the use of the poor of the 
county. The 77th section of the same chapter enacts that 
the offences mentioned in the 75th section shall moreover 
be indictable in the County or Superior Courts, and the de- 
fendant, on conviction, shall be fined or imprisoned at the 
discretion of the court, the fine, however, not to exceed fifty 
dollars, or the imprisonment three months; “and if it shall 
appear on the trial that the defendant is a licensed retailer of 
spirituous liquors by the small measure, he or she shall also 
forfeit his or her retailer’s license, and shall be incapable of 
taking a new license for the space of two years from and af- 
ter the date of his conviction.” 

The judgment which has been rendered in this case, seems 
therefore warranted by the detter of the act referred to—but 
we are of opinion that the literal sense does not present the 
true exposition of the intention of the law makers. In the 
first place, supposing that it was competent for the Legisla- 
ture to make the degree of punishment of an offence depend 
not on the nature of the offence when committed, but on the 
quality and condition of the offender at the time of trial; and 
also to provide that the facts warranting this increased se- 
verity of punishment should not be passed on by the regular 
tribunal, the jury, but ascertained on affidavits or otherwise 
by the court—it will not be questioned but that such provi- 
sions are not in accordance with the general tenor of our 
usages and laws in criminal prosecutions. According to 
these the guilt of an act is fixed when the criminal act is 
done, and punishment is difinitively assigned by law to 
criminal acts with reference to their guilt. According to 
these, every material fact warranting the punishment of an 
offender, is to be charged against him, and, if not admitted 
to be true, must be found true by the country before a court 
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can award that punishment. Such a departure from the or- June 1840 
dinary system of criminal jurisprudence is not lightly to be phe State 


intended. 

But the object of the Legislature in making this special 
enactment, would be, in a great measure, defeated, if the lit- 
eral interpretation were to prevail. Licences are granted an- 
nually. If one who sold spirits to a slave were not liable to 
the increased punishment unless he had a license in force at 
the time of the trial, a little delay would put it in the pow- 
er of every offender to avoid this punishment. 

The sound construction seems to us to be that the Legis- 
lature intended to make the criminal act more penal in the 
case of a retailer than of an ordinary individual. When 
the offence was committed by a retailer then, in addition to 
fine and imprisonment, he was to forfeit his license (if yet 
unexpired) and at all events to berendered incapable for two 
years thereafter of obtaining another license. 'That the of- 
fence has been committed under these circumstances of ag- 
gravation must indeed “appear on the trial,” but it is to ap- 
pear in the ordinary way, by an averment thereof in the in- 
dictment, and a confession or finding that such averment is 
true. So much therefore of the judgment in this case as is 
in addition to the fine imposed on the defendant, seems to us 
erroneous. 

This opinion is to be certified to the Superior Court of 
Anson, with directions to pronounce sentence on the defend- 
ant in conformify thereto. 


Per Curiam. Judgment to be reformed. 
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IN THE SUPREME COURT 


DUNCAN McRAE, Junior, vs. HENRY LILLY. 


The Supreme Court cannot reverse a judgment of the Superior Court be- 
cause of the alleged finding of excessive damages by the jary, or of 
the refusal of the Judge to set aside that finding —that not being a ques- 
tion of law, but of discretion. 

Where the Judge, after reciting all the testimony relating to a material 
enquiry of fact in the cause, asked the jury if they found in this testi- 
mony, or could lay their fingers on any part of it, shewing the fact, 
the question, unless proposed in sucha tone and manner as to manifest 
the clear conviction of the enquirer how it ought to be answered, which 
will not be intended, is not an expression of opinion on the facts to the 
jory, but only very properly directs their attes.tion to a material enqui- 
ry of fact. 

In an action for seduction, the defendant cannot prove that his general 
character is that of a modest and retiring man—the general rule, to 
which this forms no exception, being, that unless the character of the 
party be put directly in issue by the nature of the proceeding, evi- 
dence of his character is not admissible. 


This was an action of TRESPASS ON THE CASE, brought 
to recover of the defendant damages for the seduction of the 
plaintiff’s daughter. 

Upon the trial, at Cabarrus, on the last circuit, before his 
honor Judge Serr te, the plaintiff introduced as a witness 
his daughter, Regina, who testified that she was seduced by 
the defendant; and that, at the time of her seduction, she was 
living with her father, performing the usual and customary 
duties of a child in his family. The defendant then intro- 
duced several witnesses, with a view to shew that the plain- 
tiff consented to, or connived at, the prostitution of his daugh- 
ter; or that he was guilty of such gross negligence, in the 
care of her person, and her moral instruction, as amounted to 
such connivance; to rebut which testimony the plaintiff also 
introduced several witnesses. 'The defendant then offered to 
prove that he was a man of good character, and of a modest 
and retiring disposition; which was objected to by the plain- 
tiff, and rejected by the court. 

His Honor instructed the jury that if they believed the tes- 
timony of his daughter, Regina, the plaintiff was entitled to 
recover; but if they could collect from the whole of the evi- 
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dence, that the plaintiff consented to, or connived at, the June 1840 
prostitution of his daughter, he could not recover; or if he Fycrae 


were guilty of gross negligence in the care of her person, or 
her moral instruction, that might be considered by them as 
connivance, and would destroy his right of action. His Hon- 
or recited the testimony, and asked the jury “if they found 
any, or could lay their fingers on any, portion of it, which 
satisfied them that the plaintiff consented to, or connived at, 
the prostitution of his daughter, or was guilty of such gross 
negligence as amounted toa connivance.” ‘The jury return- 
ed a verdict for the plaintiff, and assessed his damages to 
$1,600. The defendant moved for a new trial: 

Ist. On the ground of excessive damages. 

2nd. For the reason that the court expressed an opinion 
on the facts of the case. 

3rd. Because the court rejected the testimony offered by 
the defendant, to shew his good character, and that he wasa 
modest and retiring man. 

His Honor overruled the motion for a new trial, and gave 
judgment for the plaintiff, from which the defendant appealed. 

Barringer for the plaintiff. 


Gaston, Judge. It is exceedingly clear that we cannot 
reverse the judgment below, because of the alleged finding of 
excessive damages by the jury, or of the refusal of the Judge 
to set aside that finding. Whether the damages be excess- 
ive or not, we have not the means of examining, because 
* between this Court and the evidence there is an impenetra- 
ble wall;” (see Bank of Newbern vs. Pugh, 2 Hawks Rep. 
392,) and if we had the means of examination, we have no 
right to determine, because this is not a question of law, but 
of discretion. 

We cannot award a new trial because we think the Judge 
ought to have granted one. Our authority to reverse the 
judgment and award a new venire, is only because of some 
error of the court which infects the verdict. 

Two of such errors are alleged. It is said that the Judge 
expressed an opinion to the jury on the facts of the case. In 
our opinion, this objection is not sustained. The only part 
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June 1840 of his Honor’s charge which can be pressed into the support 
McRae Of this objection, is ¢hat wherein, after having stated, as a 


v 
Lilly. 


principle of law, that if the plaintiff consented to, or conniv- 
ed at, the prostitution of his daughter, or was guilty of such 
gross negligence in the custody and education of his daugh- 
ter as was equivalent to assent to her prostitution, he was not 
entitled to recover any damages; and, after reciting all the 
testimony, his Honor asked the jury if they found in this tes- 
timony, or could lay their fingers on any part of it, shewing 
that the plaintiff had so consented or connived, or been guil- 
ty of such gross neglect. Now, it is certain that this ques- 
tion might have been proposed in such a tone and manner as 
to manifest the clear conviction of the enquirer how it ought 
to be answered—but we cannot intend any circumstances of 
this sort; and without some peculiarity of tone or manner, in- 
timating the opinion of the speaker, and influencing, or tend- 
ing to influence, the judgment of those addressed, the ques- 
tion submitted very properly directed the attention of the ju- 
ry to a material enquiry of fact. 

{t is also insisted that the Judge erred in rejecting the tes- 
timony offered by the defendant to shew that his general char- 
acter was that of a modest and retiring man. We are satis- 
fied that there was no error in rejecting the testimony propos- 
ed. In civil suits, the general rule is, that unless the charac- 
ter of the party be put directly in issue, by the nature of the 
proceeding, evidence of his character is not admissible. And 
no reason is seen why, in this case, there should be an excep- 
tion to the general rule. The judgment is affirmed. 


Per Curiam. Judgment affirmed. 
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In an indictment under the 48th section of the 34th chapter of the Revis- 
ed Statutes, an intent to disfigure is prima facie to be inferred from an 
act which does in fact disfigure, unless that presumption be repelled 
by evidence on the part of the accused of a different intent, or at least 
of the absence of the intent mentioned in the statute. 

It is not necessary, in an indictment under this statute, to prove malice 
aforethought, or a preconceived intention to commit the maim, 

To constitute a maim, under this statute, by biting off an ear, it is not 
necessary that the whole ear should be bitten off—it is sufficient if a 
part only is taken off, provided enough is taken off to alter and impair 
the natural personal appearance, and, to ordinary observation, to ren- 
der the person less comely. 


The defendant was indicted at Washington, on the last cir- 
cuit, before his honor Judge Pearson, for that he “ unlaw- 
fully, & on purpose, did bite off the left ear of one James Wat- 
son, in the peace of the State then and there being, with in- 
tent to disfigure the said James Watson, contrary to the form 
of the statute in such case made and provided, and against 
the peace and diguity of the State.” On the trial, it appeared 
in evidence, that the defendant and Watson engaged in a 
fight; and, after Watson had bitten the defendant’s finger, the 
latter bit off a piece of Watson’s ear, which, on inspection, 
appeared to be the segment of a circle about an inch along 
the rim of the ear, and about one quarter of an inch deep in 
the gristle; and was about one fifth part of the ear. 

The defendant’s counsel insisted, first, that the biting off 
part of the ear did not come within the statute. Secondly, 
that it was necessary for the State to prove malice afore- 
thought, or a preconceived intention; and that the act was 
done with an intent to disfigure. 

His Honor instructed the jury that it was not necessary 
that the whole of the ear should be taken off; it being suffi- 
cient if a part was taken off, provided such part was not 
merely the outside skin, but extended into the gristle,and was 
so large as to make it perceptible to any one that a part of 
the ear was gone; and that the part bit off of Watson’s ear, as 
apparent to the Court by inspection, was large enough to 
come within the meaning of the statute. He further instruct- 
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June 1840 ed the jury that it was not necessary for the State to show 


The State 
ve. 


H. Gerkin 


malice aforethought, or a preconceived intention; and that 
the statute would include a’case where it appeared that the 
idea of biting off the ear was not conceived until the fight 
commenced. And further, that if the jury were satisfied that 
the defendant had bit off the part of the ear alleged, and that 
he did it on purpose, and not by accident, then the law im- 
plied that it was done with an intent to disfigure, upon the 
ground that a man is presumed to intend to do what he does 
do, unless the contrary is made to appear; that if they were 
satisfied that defendant bit off the ear after he got his fin- 
ger out of Watson’s mouth, with an intention to retaliate or 
revenge himself, he would be guilty; and his counsel were 
mistaken in the position assumed by them, that the intent to 
retaliate rebutted the presumption of an intent to disfigure. 
The defendant was found guilty, and, after an ineffectual 


. motion for a new trial, appealed. 


Allen for the defendant. 
The Attorney General for the State. 


Rurrin, Chief Justice. Both parts of the second objec- 
tion taken for the prisuner, are in opposition to the cases of 
the State vs. Evans, 1 Hay. Rep. 281, and of the State vs. 
Crawford, 2 Dev. Rep. 425; which establish that the intent 
to disfigure is prima facie to be inferred from an act which 
does in fact disfigure, unless that presumption be repelled by 
evidence on the part of the accused of a different intent, or, 
at least, of the absence of the intent mentioned in the statute. 

Since those cases, which were decided on the act of 1791, 
the law has been further altered in a manner which closes up 
all opening for the other branch of this objection. Under the 
act of 1791, it was contended, not without some plausibility, 
that, as to cases within the second section, the indictment 
must lay the acts to be of malice aforethought, as well as on 
purpose. We approve, indeed, of the contrary construction, 
which was adopted by the Court in those cases. But, sti:l it 
was a point that counsel could then argue with a serious 
face, and in a way, to which the Legislature seems to have 
feared the Courts might, at some time, incautiously yield, un- 
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less the statute should be rendered more explicit on that point. June 1840 
Hence, in revising the statutes, the opportunity was taken of tne State 
placing the question beyond all cavil. Inthe “ Actconcern- vs. | 
ing Crimes and Punishments,” 1 Rev. Stat. ch. 34, the 13th + Gerkin 
section relates to certain maims committed “ of malice afore- 
thought;” and then in the 48th section, it is enacted that “if 
any person shall, on purpose and unlawfully, but without 
malice aforethought, bite or cut off an ear,” &c. It is thus 
seen that those words “ without malice aforethought,” which 
were not in the second section of the act of 1791, are intro- 
duced into the revised act of 1837—doubtless with the view 
of giving expressly to this latter act the same sense in which 
the former had been received by judicial construction. In 
other words, the Legislature approved of the interpretation 
adopted by the Courts, and meant to incorporate it as a dis- 
tinct and express enactment of the statute. 

Upon the other point made on the trial, this Court also a- 
grees in the opinion given to the jury. The object of the 
Legislature was to protect individuals from such injuries-as 
disfigure, that is to say, alter and impair the natural personal 
appearance. Where, therefore, the injury reaches that ex- 
tent, the case must be within the meaning of the act. Here, 
such is the case. For, although the ear be not entirely sev- 
ered from the head, yet, certainly, enough was taken off to 
attract observation, and, to ordinary observation, to render 
the person less comely. In the opinion of this Court, there3 


fore, there is no error in the judgment. 
Per Curram. Judgment to be affirmed. 
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IN THE SUPREME COURT 


ALFRED R. GASH es. WILLIAM REES et al. 


If, after a verdict for the plaintiff in the County Court, the Court, upon 
motion of the defendant, order the costs of the attendance of some of 
his, the plaintiff’s witnesses, to be taxed against him, and he appeals 
from such order, the appeal is proper. and the Superior Court cannot 
dismiss it upon the ground that the matter appealed from was one with- 
in the discretion of the County Court. 


On the trial of this action, which was brought in the Coun- 
ty Court of Buncombe, the plaintiff introduced five witness- 
es, all of whom were sworn, but only two of them were ex- 
amined. After a verdict for the plaintiff, the defendant mov- 
ed that he, the plaintiff, should be taxed with the costs of the 
attendance of the three witnesses who were not examined; 
which motion was allowed, and the costs of the said three 
witnesses were ordered to be taxed against the plaintiff ac- 
ccordingly; and he thereupon appealed from the order to the 
Superior Court; and on the last circuit, his honor Judge 
Hatt ordered the appeal to be dismissed, upon the ground 
that the matter appealed from was one within the discretion 
of the County Court; and the plaintiff thereupon appealed to 
the Supreme Court. 


No counsel appeared for either party in this Court. 


Dante, Judge. The Superior Court dismissed the ap- 
peal, on the ground that it was a matter of discretion with 
the County Court, whether they would tax the tickets of the 
three witnesses against the plaintiff or against the defendant. 
We think this was not a ground for dismissing the appeal. 
The County Court was by law obliged to order the tickets 
of the three witnesses to be paid by some body, either by the 
defendant, who had been cast in the action, or, if illegally 
summoned, by the plaintiff who summoned them. They 
deemed it right to order the plaintiff to pay the said three 
witness tickets. The plaintiff was thereupon dissatisfied 
with the order, and appealed from it to the Superior Court; 
which, we think, he hada righttodo. Whether the Superi- 
or Court ought to have affirmed the judgment of the County 
Court is another question, and not for consideration at this 
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time. The act of Assembly declares “ that when any per- Jane 1840 
sor, either plaintiff or defendant, shall be dissatisfied with the” 
sentence, judgment, or decree of any County Court, he may 

appeal from such sentence, judgment, or decree, to the Supe- 

rior Court of Law.” 1 Rev. Stat. ch. 4,sec. 1. The appel- 

lant was a party plaintiff in the suit where the judgment was 
rendered against him as to this cost—he was interested —and 

the case says that he was dissatisfied. The law gave him a 

right toappeal, and the Judge erred in dismissing it. The judg- 

ment must be reversed. This opinion will be sent down, and 

the Superior Court will proceed to try the case on the appeal 

from the County Court. 


' Per Curiam. Judgment reversed. 





THE STATE vs. JOHN DAVIS. 


An offer to strike by one person rushing upon another will be an assault, 
although the assailant be not near enough to reach his a¢versary, if 
the distance be such as to induce a man of ordinary firmness, under 
the accompanying circumstances, to believe that he will instantly re- 
ceive a blow, unless he strikes in self-defence. 

The acts and circumstances necessary to constitute an assault in'law dis- 
cussed and stated by his Honor Judge Gaston, 


The defendant was indicted at Yancy, on the last Fall Cir- 
cuit, before his Honor Judge Pearson, for an assault and bat- 
tery upon one William Roberts. 

‘ In support of the prosecution, a witness was called, who 
testified that he, Roberts and the defendant were crossing 
Coney mountain, on their return from a muster; that wit- 
ness and the defendant were walking together, leading their 
horses down the mountain, and that Roberts was ten or fif- 
teen steps ahead, on foot, with a riffe in his hand; that a 
quarrel commenced between the defendant and Roberts, 
when, upon Roberts using some insulting language to him, 
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June 1840 the defendant said to witness “ hold my horse—I’!l whip the 
The i rascal,” and instantly dropped his bridle, and advanced to- 


vs. 
J. Davis. 


wards Roberts, with his hands extended, as if to catch hold 
of him; but before he did so Roberts stepped on one side, 
struck him with his rifle, and knocked him down. The 
witness stated further, that the words “I'll whip the rascal,” 
were spoken loud enough for Roberts to hear them; but he 
was unable to state how near the defendant was to Roberts 
when the latter struck bim—he thought defendant was in 
about four feet; but would not say he was in striking dis- 
tance of Roberts, or could have reached him with his arm, 
The defendant’s counsel insisted, and moved the Court so to 
charge the jury, that “if defendant was not in striking dis- 
tance, when he made the blow, he was not guilty of an as- 
sault.” His Honor instructed the jury that an “assault 
was an offer or attempt to strike, under such circumstances 
as would induce a man of ordivary firmness to believe that 
he was instantly to receive a blow, and would justify his 
striking to prevent it. ‘That if this were not so, the peace 
might be broken, and neither party be guilty—the one, be- 
cause he struck in self defence; and the other, because his 
act did not amount to an assault. That, being in striking 
distance was a good general rule, but did not include all 
cases of assaults; that an offer to strike, at such a distance 
that any body could see the blow would not take effect, was 
not an assault; but if the distance were such as would in- 
duce a man of ordinary firmness, connecting it with the oth- 
er circumstances, to believe that he would instantly receive a 
blow, unless he struck in self defence, the offer to strike 
would amount to an assault, although it should be proved 
that the assailant was not near enough to reach. That in 
this case, if the jury believed the witness, and were satisfied 
that the defendant had rushed upon Roberts and got so near 
that, under the circumstances, a man of ordinary firmness, 
would have believed that he was instantly to receive a blow, 
they would find the defendant guilty of the assault, although 
they were not satisfied that he had got quite near enough to 
reach him.” ‘The defendant was found guilty and appealed. 


Attorney Gencral for the State. 
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Gaston, Judge. Upon the whole, we are of opinion, that June 1840 


there is no error in the Judge’s charge. The State 


An Assault is an intentional attempt, by violence, to do 
an injury to the person of another. It must be intentional— 
for, if it can be collected, notwithstanding appearances to 
the contrary, that there is not a present purpose to do an in- 
jury, there is no assault. ‘Thus, where a man laid his hand 
on his sword and said “if it were not assize time, I would 
not take such language from you,” the Court agreed that it 
was not an assault; for the declaration was that he would 
not assault him, the Judges being in town, and the intention 
as well as the act makes an assault. Twberville vs. Savage, 
1 Mod. Rep. 3. And it must also amount to an attempt— 
for a purpose to commit violence, however fully indicated, if 
not acompanied by an effort to carry it into immediate exe- 
cution, falls short of an actual assault. Therefore it is, that 
notwithstanding many ancient opinions to the contrary, it is 
now settled, that no words can, of themselves, amount to an 
assault. 1 Hawk. C.628.1, page 110. And therefore, 
also it is said not to be an assault, if a man strike at another 
at such a distance that he cannot reach him, vr put him in 
fear. 2 Comyn’s Bat. C. ‘The distance is here explanatory 
of the apparent attempt to strike and shews that in truth, 
it is not an attempt—but only a menace—to do hurt to his 
person. Itis difficult in practice, to draw the precise line 
which separates violence menaced from violence begun to be 
executed—for until the execution of it is begun, there can 
be no assault. We think, however, that where an une- f 
quivocal purpose of violence is accompanied by any act, 


vs. 
_ Davis. 


which, if not stopped—or diverted—wiil be followed by per- ° 


sonal injury—the execution of the purpose is then begun— 
the battery is attempted. ‘Thus, riding after a person so as 
to compel him to run into a garden for shelter to avoid being 
beaten, has been adjudged to be an assault. Morton vs. 
Shopple, 3 Car. & Payne, 373 14 Eng. Com. Law Rep. 
355.) So, in a late case, beforea very eminent English 
Indge, it was held, that where the defendant was advancing 
in a threatening attitude, with intent to strike the plaintiff, so 
that his blow would, in a second or two, have reached the 
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June 1840 plaintiff, if he had not been stopped, although when stop- 
The State Ped he was not near enough to strike, an assault was com- 
vs. mitted. Stephen vs. Myers, 4 Car. & Payne, 349 (19 Eng. 

J. Davis. (om. Law, Rep. 414.) In the case under consideration, the 
intent of the defendant to seize the prosecutor’s person was 

not in question. The instruction prayed for, and the in- 
struction given necessarily presupposes it. The instruc- 

tion prayed for is, “that if defendant was not in striking;dis- 

tance, when he made the blow, he was not guilty of an as- 

sault,” and the instruction given is, that an offer “to strike, 

at such a distance that any one could see the blow would not 

take effect, was not an assault”—but that “ the offer to strike 

would bean assault, although the assailant was not near 

enough to reach, if the distance were such asto induce a 

man of ordinary firmness, under the accompanying circum- 

stances, to believe that he would instantly receive a blow, 

unless he struck in self defence.” “ Rushing,” with that in- 

tent, upon the prosecutor, and approaching, in execution of 

that intent, so near as to render it necessary for the prosecu- 


tor’s safety to strike him down, amounts in law to an assault 
in the defendant. 
Per Curiam. Judgment to be affirmed. 
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THE STATE es. ROBERT JONES et al. June 1840 


The 63d section of the 31st chapter of the Revised Statutes which pre- 
scribes the time when writs and other civil process shall issue and be 
made returnable, is inapplicable to, and was not intended to have any 
operation upon, the prerogative writ of mandamus. Such a writ can 
only issue when a necessity for it is shewn—and from its very nature 
jt should issue, be made returnable and be returned, accordingly as 
the necessity that calls for it may require. 

No general rules of practice in relation to the isssuing and return of 
writs of mandamus have yet been prescribed in this State; and it is 
therefore in each case the province of the court by which the writ may 
be awarded to fix the day on which it should be made returnable. 


The case set forth in the writ of mandamus must shew that there is no 
other specific legal remedy, because the court will not, ordinarily at least, 
interfere by mandamus when there is another specific legal remedy.— 
But it is not proper—much less necessary—that the writ should de- 
clare that there is no other remedy for the mischief which it commands 
to be removed. 

The writ of mandamus should be directed to all the persons, whose du- 
ty itis to perform the act required, though some of them may be ap- 
plicants for the writ. And where three of seven commissioners filed 
a petition for a mandamus to compel the other four in concurrence with 
them to perform a specific duty, and an alternative mandamus was is- 
sued directed to the four only, which was returned with an admission 
of service by the three petitioners, and an expression of their readi- 
ness to perform the duty, whereupon a peremptory mandamus was 
ordered; it was held that the order for the peremptory mandamus was 
against all, and that the proceedings were sufficient. 

When an alternative mandamus is issued, and no answer, or return of 
cause, is made, the court may be moved “for an attachment against the 
persons to whom it has been directed; and in such a motion the at- 
tachment ought to be refused, unless theMPhas been a personal ser- 
vice of the writ, or such a service as the court, by special order under 
the circumstances of the case, may direct. But the court, instead of 
proceeding hy attachment for contempt because cause is not shewn, 
may direct a peremptory mandamus to issue—simply regarding the al- 
ternative mandamus as in the nature of a rule to shew cause why an 
absolute mandamus should not issue; and to justify this course per- 
sonal service of the rule, or the writ in nature of a rule, is not ne- 
cessary; but service by leaving a copy at the dwelling house is suffi- 
cient, if the court deem it reasonable; and of this, the court which is- 
sues the rule, or writ in nature of a rule, is the exclusive judge, and 
its judgment upon that matter cannot be revised upon appeal. 


16 
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The dispute respecting the seat of justice of the county of 


The State Henderson, which was before the Supreme Court at the last 


Vv 
Jones 
et al, 





term, (See State vs. King et al. 4 Dev. & Bat. 521,) was in 
this case again presented for consideration. After dismission 
of the Mandamus, which had been directed to the commis- 
sioners appointed by the County Court to lay off and sell the 
lots in the town supposed to have been established, a petition 
was filed in the Superior Court of Buncombe, on the last cir- 
cuit, before his honor Judge Hatx, by Benjamin Wilson, 
Epaphroditus Hightower, and John Clayton, three of the 
seven commissioners authorised and directed by the act of 
Assembly, to procure, by purchase or donation, a proper tract 
of land for the county town, setting forth that the commis- 
sioners, whose duty it was to determine the site for the town, 
had fixed it on Shaw’s Creek, near Hugh Johnston’s house; 
that the petitioners were anxious to proceed to the perform- 
ance of the duty enjoined by the law on the commissioners 
of the second part, the procuring, by purchase or donation, 
for the use of the county, of a tract of land at the determined 
site; but that Robert Jones, Asa Edney, John Miller, and 
Richard Allen, the other four of these commissioners, with- 
out whose co-operation the petitioners could not act, utterly 
refused to join with the petitioners in the performance of this 
duty; and praying that a Mandamus might be directed to 
the commissioners of the second part, commanding them to 
perform the duty required by the said act; and that the said 
Robert Jones, Asa Edney, John Miller, and Richard Allen, 
might be required, in connection with the petitioners, the 
commissioners of thgg second part, forthwith to proceed to 
purchase or receive, by donation, and take the deed for said 
land, as by the act is directed. Upon this petition, verified 
by affidavit, an order was made on Tuesday, the 2nd day of 
the term, that notice should issue “ to the defendants, Jones 
and others,” returnable on Saturday next, to shew cause why 
a Mandamus should not issue against them, compelling 
them to perform the duties in said petition mentioned. A 
notice of this order thereupon issued, addressed to all the 
commissioners, returnable as aforesaid. ‘The petitioners ap- 
peared and acknowledged service of the notice; and the sher- 
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iff made return that he had executed the same, by leaving a June 1840 
copy thereof at the dwelling houses of John Miller, Robert -p.. State 
Jones, and Richard Allen, and by delivering a copy to Asa iv 
Edney. It appears, that on the return day of the rule or no- —_ 
tice, an objection was made, but the record does not shew by 
whom, that personal service of the rule or notice ought to 
have been given. No cause was shewn against the manda_ 

mus prayed for; and the Court thereupon ordered that an 
alternative mandamus should issue, returnable on the Sat- 
urday following, the last day of the term. A writ thereupon 
issued, addressed to Edney, Allen, Miller and Jones, reciting 

the substance of the acts of Assembly, in relation to the seat 

of justice of the county of Henderson; the doings ot the com- 
missioners of the first part, determining the site of it; the du- 

ty of the seven commissioners, all of whom were named, to 
procure, by donation or purchase, a proper tract of land there- 

for; the allegation of three of the commissioners that they 

had always been willing to discharge this duty, and had re- 
quested the other four to join with them in so doing, and that 
these had refused to comply with said request; and command- 

ing the said Edney, Allen, Jones and Miller, to join with 
Wilson, Hightower and Clayton, in the performance of the 
duty enjoined by the act—or signify cause to the contrary 
thereof. The sheriff returned this writ, with an indorsation 

that he had “executed” the same, “ by tacking a copy of it 

on the door of John Miller’s house, by leaving a copy at Asa 
Edney’s dwelling house, Robert Jones’s dwelling house, and 

the dwelling house of Richard Allen;” and Johu Clayton, 
Benjamin Wilson and E. Hightower endorsed thereon “ that 
they admit service of the alternative mandamus, and answer 

that they are willing to proceed without further notice.” No 
answer to the alternative mandamus was made, nor cause 
shewn against the peremptory mandamus, by any of the 
commissioners; but Miller, one of them, appeared in Court, 

and took several exceptions, and made sundry objections to 

the proceedings, which appear of record. He moved to su- 
persede the swnandamus which had issued, because it should 
have been issued ten days before the return day—or because 
there should have been at least eight (instead of seven) days. 
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June 1840 between the fesfe and the return of the writ—because the 
The State Writ did not state enough to support it; for “it omitted to set 


v 
Jones 
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forth that there was no other remedy but this writ”—and for 
that it was directed improperly to four of the commissioners, 
when it ought to have been directed to the whole seven. It 
was also insisted, by the defendant, Miller, that the writ 
ought to have been served on the other three, before there 
could be any final action thereon; that it ought to have been 
delivered to them personally; that leaving a copy at their 
houses of a writ returnable in so short a time, was not a suf- 
ficient notice, as there was no reason to believe that Allen had 
been in the State from theday the first notice issued until the 
return day of the writ, nor any evidence to shew that the de- 
fendants had gone out of the way to avoid service, or had 
been in the county from the issuing of the writ until its re- 
turn; that there ought, at least, to have been an affidavit of 
service, to justify any action of the Court upon the writ; and 
that, in fact, the writ had not been served. The Court over- 
ruled these exceptions, and adjudged that sufficient notice 
had been given of the writ. A peremptory mandamus was 
awarded; and, from this, the record states that the defendants 
appealed to the Supreme Court. 


Battle for the defendants. 
The Attorney General for the State. 


Gaston, Judge, after stating the case as above, proceeded 
as follows: All the exceptions ard objections taken below 
to the alternative mandamus, have been urged here in the 
argument for the defendants. In support of the objection 
that the writ is illegal, and ought to be quashed, because it 
did not issue at least ten days before the day on which it was 
made returnable, the counsel for the defendants relies on the 
63rd section of the act “concerning Courts of Justice, Prac- 
tice, Pleas and Process,” 1 Rev. Stat. ch. 31. By this it is 
enacted, that all writs and other civil process, (except subpe- 
nas returnable immediately,) shall be returned the first day 
of the term to which they may be returnable, and be execu- 
ted at least ten days before the beginning of the term, when 
returnable to a Superior Court, or five days, when returnable 
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to a County Court—and it is further enacted, that if any or- June 1840 
iginal or mesne process shall be taken out within the time a- p,4 State 
bove specified, before the beginning of the term of a Court, it — v 
shall be made returnable to the term next thereafter. All —_ 
process made returnable at any other term, or executed at any 

other time, or in any other manner, than is thus prescribed 

is to be adjudged void on the plea of the defendant. The 

writ before us does not fall within the le¢ter of this section. 

It was taken out—or rather issued during term time, and not 

before the beginning of the term. But it is manifest, we 
think, that the provisions of this section are inapplicable to, 

and were not intended to have any operation upon, the pre- 
rogative writ of mandamus. ‘Their operation is confined to 

writs and process used to commence, or in the course of pros- 
ecution of, ordinary actions for the assertion of private rights 

or the redress of private wrongs, “ taken out” by the parties 

from the officers of the Court, without any special order of 

the Court. The mandamus is an extraordinary remedy— 

never issuing but by the express order of the Court, whose 

high prerogative it is, when no other adequate remedy can be 

found, and there would otherwise be a failure of justice, or 

defect of police, thereby to compel inferior courts, corpora- 

tions or persons, to perform some specific and known duty. 

Such a writ can only issue when a necessity for it isshewn 

—and from its very nature it should issue, be made returna- 

ble, and be returned, accordingly as the necessity that calls 

for it may require. 

In England these writs are not infrequent; and witha 
view to uniformity of practice, the courts there have laid 
down some general rules. Amengst these we find it stated 
in an anonymous case, 2 Salk. Rep. 434, that the court on 
the first day of that term made a rule, that if the corpora- 
tion to which a mandamus was sent was more than forty 
miles from London, there should be fifteen—or, as the rule 
is more accurately recited in Rezr vs. Dover, 2 Stra. Rep. 

407, fourteen—days between the ¢este and return of the first 
writ; but if but forty miles or under, eight days only. Whe- 
ther this rule has been applied to any other cases than those 
involving disputes about corporate offices, franchises and du- 
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June 1840 ties, it is unnecessary to enquire, as it cannot for a moment 
The State P¢ doubted but that on a proper case shewn the court would 
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make a special order for the return of any mandamus 
which it might command to be issued. With us the man- 
damus ts scarcely known in practice. Until this controver- 
sy, our books of reports furnish us but with two instances in 
which such a writ has been awarded. Delacy vs. Neuse 
River Navigation Co. 2 Hawks Rep. 274—WState on the re- 
lation of Dickens vs. Justices of Person, 4 Dev. Rep. 406. 
No general rules of practice have yet been prescribed in re- 
lation to them; and therefore in each case it is the province 
of the court by which the writ may be awarded to fix the 
day on which it should be made returnable. 

Nor is it proper—much less necessary—that the writ 
should declare that there is no other remedy for the mischief 
which it commands to be removed. The court indeed will 
not, ordinarily at least, interfere by mandamus when there 
is another specific legal remedy—and it is therefore a good 
cause for quashing a mandamus that the case set forth in it 
does not call for this extraordinary interposition. Thus in 
the case of the King vs. Margate Pier Company, 3 Barn. 
& Ald. 220, (5 Eng. Com. Law Rep. 266) a writ of manda- 
mus to a corporation commanding them to pay a poor’s rate 
was quashed, because it did not state that the corporation had 
no effects upon which a distress could be levied. The rem- 
edy by distress was the regular, ordinary, and in general, ad- 
equate remedy; and if there existed any fact which rendered 
the use of it impracticable or insufficient, and therefore war- 
ranted a resort to the extraordinary remedy of mandamus, 
that fact should be averred in the writ distinctly, so as to put 
it in the power of the defendants to traverse such fact in their 
answer. Upon examining the precedents, it will be found 
that writs of mandamus contain no recital that another rem- 
edy is not to be had, bnt only the desire “that due and spe@x 
dy justice should be done in that behalf.” 6 Wentw. Plead. 
305 to 356. Indeed. if the case set forth in the writ be one 
in which there is no other specific remedy—cui bono is this 
conclusion of law to be stated? Do not the court know it? 
All that is wanted to warrant and demand their interposition 
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is a verified statement of the necessary facts. It is their du- June 1840 
ty to know the law arising on the facts. The State 

The objection that the writ should have been directed to ; v 
all the commissioners, whose duty it was to perform the act ya 
required, has been strongly pressed upon us; and, to show 
that such is the regular course of proceeding, a case has been 
quoted from 2 Chitty’s Reports, 254, where, on an applica- 
tion for a mandamus against one of the churchwardens of a 
parish, to concur in a rate with the overseers, it was said, by 
the Court, “ you must take the mandamus against the whole 
of the parish officers, against yourselves as well as the other 
overseer—it has often been so done.” We admit fully the 
correctness of the doctrine contended for by the defendants, 
and yet hold that their objection is not sustained. The writ 
might indeed have been more formally directed to each and 
every of the seven commissioners, but upon this record it 
must be held that it was sodirected. 'The mandamus pray- 
ed for in the petition is a mandamus directed to all. The 
petitioners, three of the commissioners, admit service of the 
mandamus, and declare that they are ready to act. A writ 
is then addressed to the other four only, because their col- 
leagues have accepted service, and the act which the four are 
ordered to do, or shew cause to the contrary thereof, is an 
act in company with their colleagues, and in which their 
colleagues are by virtue of their express assent of record 
bound to join under the penalty of a contempt. The three 
petitioning commissioners who acknowledge service of the 
alternative mandamus declare that they have no cause to | 
shew wherefore the act ordered should not be done. And if 
the others, to whom an opportunity is thus afforded of shew- 
ing cause, offer none, then all having been directed to do the 
act, or signify wherefore they do not, the peremptory manda- 
mus properly issues against all as prayed for. 

The remaining exceptions and objections present the en- 
quiry, whether there was error in the Court below adjudging 
that service had been made of the mandamus upon Edney, 
Jones and Allen? It is one of the first principles of natural 
justice, one which seldom is, and never ought to be, lost sight 
of in municipal law, that no man should be condemned un- 
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June 1840 heard; and in furtherance of this principle, process, or notice 
The State! the nature of process, almost invariably issues, to summon, 
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warn, or compel a party to appear in Court, and hear the 
complaint against him, or shew cause, if any he has, against 
that complaint, before any adjudication is made. In gene- 
ral, the form of this process or notice, as well as the manner 
of its service, is positively prescribed by law; but, in many 

cases, these must necessarily be left to the sound sense and 
discretion of the Courts of Justice—bound, as they must al- 
ways feel themselves to be, to keep steadily in view the great 
principle above stated. As to the manner of serving notices 
of the nature of that before us, we have nothing more expli- 
cit in our legislation than is to be found in the act “ concern- 
ing Courts of Justice,” 1 Rev. Stat. ch. 31, sec. 126, 127. 
These make it the duty of the sheriff to serve all notices 
which are required to be given, in the course of any cause, 
motion or proceeding, either at law or ir equity, “by deliv- 
ering a true copy of the same to the person to whom it shall 
be directed, (if to be found in his county,) or by leaving a 
copy thereof at the usual place of abode of such person, if in 
his county;” and make the sheriff’s return evidence of ser- 
vice, in the manner and at the time stated in such return. 

This act removes the difficulty started because of the want of 
an affidavit of service; but it leaves open the question, when 
is personal service necessary; and when will a service, by 
leaving a copy at the dwelling house, be sufficient? For the 
determination of this question, where the law is silent, it 
seems to us the true criterion in general is—for what object is 
the service of process intended or insisted upon? _ Is the ser- 
vice of the notice or process intended to bring the party into 
contempt, by founding thereon a motion against him for at- 
tachment? If it be, the service must be personal, if possible; 
but if personal service be not possible, and there is probable 
cause to suspect that the party keeps out of the way to avoid 
it, the Court may make an order that leaving notice at the 
dwelling house shall be sufficient. If, however. the service 
is not to be made the groundwork of a proceeding to punish, 
but is relied on merely to assure the Court that a fair oppor- 
tunity has been afforded for objecting against a rule or pro- 
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ceeding, prima facie just, there personal service is not ne- June 1840 
cessary, and the other species of service, if the court deem pie State 
it reasonable, is in law sufficient. See | Tidd’s Prac.2nd _ v 
Am. from 8th Lon. Ed. 505— Weston vs. Falkner, 2 Price _— 
Rep. 2—same 4—King vs. Smithers, 3 Term Rep. 351— 
King vs. Edgrean, ibid, 352, When no answer or return 
of cause is made to an alternative mandamus, the Court may 
be moved for an attachment against the persons to whom it 
has been directed. And, in such a motion, we think the at- 
tachment ought to be refused, unless there has been a per- 
sonal service of the writ, or such a service as the Court, by 
special order, under the circumstances of the case, may di- 
rect. But the Court, instead of proceeding by attachment for 
contempt, because cause is not shewn, may direct a peremp- 
tory mandamus to issuae—simply regarding the alternative 
mandamus as in the nature uf a rule to shew cause why an 
absolute mandamus should not issue. See People on rela- 
tion of Temper vs. Judges of Ulster, 1 John. Rep. 64. 
And, to justify this course, personal service of the rule, or the 
writ in nature of a rule, is not necessary, for the award of the 
peremptory mandamus operates, not in the nature of put- 
ishment, but as a command to execute an ascertained duty. 

Having arrived at this conclusion, we think it necessarily 
follows, that it was within the exclusive province of the 
Court below to determine whether the actual service was a 
reasonable service or not. - It is not for us, therefore, to re- 
vise the judgment which the Court formed upon that subject. 
It may be permitted for us, however, to say, that his Honor 
was called upon, by the plainest and strongest considerations 
of duty, not to lend a favorable ear to any objections on this 
score, which were not of a very substantial kind. It is not 
to be concealed that the dispute in this case—as well as the 
dispute in the case before us at the last term—is, in truth, a 
contest between two parties, which have distracted the coun- 
ty of Henderson, upon the question where the county town 
shall be fixed, and the public buildings erected. Public or- 
der—the dignity of the laws—the decorous administration of 
justice—demand that this controversy should be settled as 
speedily as the right of the matter can be ascertained, and 

17 
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judicial forms will permit. In truth, that right had been as- 


June, 1840 certained—deliberately ascertained—in the case of King and 
The State others, where the merits of the controversy were passed up- 
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on in the Superior Court, and afterwards re-asserted in this 
Court upon appeal. It could not be doubted but that this de- 
cision was quickly and generally promulgated throughout 
the county of Henderson; and that the party which had fail- 
ed upon the merits, well knew that if they continued further 
resistance, the adverse party would unquestionably move for 
the precise remedy now sought for. When, therefore, upon 
this motion being made, it was seen that but one of the recu- 
sant commissioners could be found, on whom to serve notice 
ef the motion—that when he appeared in Court, instead of 
shewing cause against the writ moved for, he interposed for- 
mal objections only for the purpose of delay—that when the 
writ did issue, none of these commissioners could be found, 
and he who had before appeared,.gave way to another, who, 
instead of putting in any answer to the writ, sought, by eve- 
ry astute exception and technical objection, to embarrass and 
protract the proceedings—that no affidavit was offered shew- 
ing why further delay was necessary for any purpose of in- 
dividual or public right; nor accounting for the sadden dis- 
appearance from home of all the resisting commissioners; nor 
furnishing any reason for the Court to doubt that in truth 
every one of them was fully aware of the proceeding, and 
that all were concurring in the opposition ostensibly conduct- 
ed by one only of their body—under these circumstances, 
whatever form of notice the law would permit to answer for 
the purpose of administering justice, the minister o1 the law 
was justified in holding to be sufficient notice. 
The judgment of the Superior Court is to be affirmed. 


Per Curiam. Judgment to be affirmed. 
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ANDREW FALLS et al. ve. ABNER McAFFEE et. al. 


Where the condition of an injunction bond is, that the complainants 
‘shall well and truly indemnify the obligees for all damages they may 
sustain by wrongfully suing out the injunction,” it will not be necessa- 
ty fur the obligees, upon a dissolution of the injunction, to bring an 
action on the case to ascertain the damages sustained by them before 
suing upon the bond. 

In a suit at law, apon an injunction bond, it is not necessary for the ob- 
ligee to state in his declaration, or prove upon the trial, an order of the 
Court of Equity allowing the withdrawal of the bond, and permitting 
a suit to be brought upon it. 


This was an action of peBT, upon a bond given by the 
present defendants, upon obtaining an injunction in Equity. 
The condition was, that the complainants should “ well and 
truly indemnify” the defendants in equity “for all damages 
they might sustain, by reason of the wrongful suing out said 
injunction,” 

Upon the trial, at Lincoln, on the last circuit, before his 
honor Judge Serrte, it appeared that the injunction had 
been dissolved; but it was objected, by the defendants, that 
the plaintiffs could not recover, without shewing an order of 
the Court of Equity, allovring the withdrawal of the bond 
from that Court, and permitting a suit to be brought upon it. 
Secondly, that an action of debt would not lie against the 
principals in the injunction bond, until the damages sustain- 
ed by reason of suing out the injunction had been ascertain- 
ed in an action on the case. The Court intimated an opin- 
ion against the plaintiffs upon both points; in submission to 
which thev suffered a nonsuit and appealed. 

Badger for the plaintiffs. ° 

W. J. Alexander for the defendants. 


Rurrin, Chief Justice. The Court entertains an opinion 
different from that of his Honor, upon both of the points 
made at the trial. 

‘There was no necessity for another action to ascertain the 
plaintiffs’ damages, before bringing debt on the bond, as the 
words of the condition are, if the obligors “shall well and 
truly indemnify” the obligees “ for all damages they may sus- 
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June 1840¢ain by wrongfully suing out said injunction.” The lan- 
Falls etal: guage of the contract, therefore, plainly authorises this action 
v___ in the first instance. This case is not like that of Davis vs. 
Mcafee Gully, 2 Dev. & Bat. Rep. 360, in which the condition of 
~ the bond was for the payment of “ such damages as shall be 
_ gave f recovered” of the complainants in equity. The decision 
ig turned on the word “ recovered” as contrasted with “ sus- 
Hat. Rep. tained,” as is stated in the very beginning ot the opinion. 
soehed The present case, therefore, falls within the distinction there 
irom this. expressed, according to which, this action will well lie to re- 
cover such damages, if any, as the obligees may be able to 

shew they did sustain. 

As to the other pvint, it is clear that is between the obli- 
gees and the Court of Equity; and that the Court of Law can 
take no notice of the means by which the obligees obtained 
possession of the bond. It is the ordinary case of an action 
of debt on a bond with collateral condition, by the obligees 
against the obligors; and the declaration need contain no a- 
verinent of leave to bring the action being given by the Court 
of Equity; and, consequently, it need not be proved. The 
declaration must, no doubt, state such proceedings in the suit 
in Equity as put an end to the injunction and no longer left 
it in force; but it need not set out an order to deliver the bond 
to the obligees. It is sufficient for the Court of Law, that 
the plaintiff there bas the bond, of which he makes profert. 


Judgment reversed and venire de novo. 


Per Curiam, Judgment reversed. 
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THOMAS McNEELY os. ARCHIBALD G. CARTER. June 1840 


W here a contract was mada for the sale of a lot of cotton, in which it 
was agreed as follows; “The price to be fixed on in the following 
manner—The seller is to select either Fayetteville, Cheraw, or Cam- 
den, and to name a time, and the prices are tobe regu'ated by the 
prices at the named market, and time—the price to be the same. as 
good crops of cotton sell for at the time. The price to be fixed up- 
on by the Ist of June next:” Jt was held that by a just construction 
of the contract the seller was to name beforehand a market and a day 
by which the price was to be regulated, and that he could not, on the 
Jast day allowed him, name a market and a preceding day for that 


purpose. 


This was an action of assumpsit for money had and re- 
ceived for amount overpaid in the purchase of a lot of cot- 
ton. The defendant pleaded the general issue, and the on- 
ly question in the case arose upon the construction of the fol- 
lowing agreement, to wit: 

“A. G. Carter agrees to sell his crop of cotton to Thomas 
McNeely, and to deliver the same picked and unpacked at 


McNeely’s factory; and McNeely agrees to pay Carter one 
thousand dollars down, and the balance in three, six and 
nine months, equal payments, with interest from the time the 
_ cotton shall be delivered. The price of the cotton to be fix- 
ed on in the following manner: said Carter is to select either 
Fayetteville, Cheraw or Camden, and to name a time; and 
the prices are to be regulated by the prices at the named mar- 
ket and time. The price to be the same as good crops of 
cotton sell for at the time—and fifty cents to be deducted for 
hauling per hundred pounds in all cases. The price to be 
fixed upon by the Ist June next. This 25th January, 1837. 
(Signed) THOMAS McNEELY, 
A. G. CARTER.” 

It appeared npon the trial at Davie, on the last circuit, be- 
fore his Honor Judge Sertur, that a part of the cotton was 
delivered on the day the agreement was made, and one thou- 
sand doilars was then paid; and the balance of the cotton 
was delivered between that time and the 26th of April fol- 
lowing: That on the 31st of May ensuing the defendant no- 
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June 1840 tified the plaintiff that he selected Camden as the place, and 
McNeely the 3ist day of January preceding as the time, by which the 


Vv 
Carter. 


price of the cotton should be regulated. The plaintiff con- 
tended, that according to the true construction of the agree- 
ment, the defendant had no right, on the 31st of May, to go 
back to the 31st day of January preceding, as the day that 
should regulate the price of the cotton. 

His Honor instructed the jury “that the defendant had a 
right to go back to any day after the contract was entered in- 
to, and claim the price for which cotton was selling in Cam- 
den on that day.” The jury returned a verdict for the de- 
fendant, and the plaintiff appealed. 


Badger for the plaintiff. 


Gaston, Judge. It must be admitted that the contract to 
be expounded has not been expressed in very perspicuous 
language, nor can we be sure that any exposition which may 
be given of it will be free fromerror. But in our judgment, 
the meaning assigned to it in the court below is not the cor- 


rect one. 

According to that interpretation, the contract substantially 
is to allow the highest price which cotton may bear at either 
of the three named markets on any day between the execu- 
tion of the contract and the first of June therealter. Now 
an obvious—and very strong—objection to this interpretation 
is, that had the parties so meant, nothing was easier or more 
natural than to have said so. It can scarcely be conceived, 
that if this had been the object of the bargain, so rounda- 
bout a mode of declaring their meaning, or of providing for 
the execution of it, would have been resorted to. 

The next objection to this interpretation is, that it makes 
the bargain unequal, which, in the absence of plain stipula- 
tions to that purpose, it will not be presumed to be. If the 
defendant, in selecting a day and a market for fixing the 
price of the cotton can act retrospectively, he must gain, and 
the plaintiff must lose, by the selection. Of course he will 
name the day and the place when and where the price was 
highest. 

Finally; we think this advantage on the part of the de- 
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fendant cannot fairly be inferred from the language of the June 1840 
instrument. All is fixed by the contract at the time of its 
execution, except the price; and the language used in regard 
to this, seems altogether prospective in its character. “The 
price to be fixed in the following manner.” “The said Car. 
ter is fo select either Fayetteville, Cheraw or Camden, and 
to name a time, and the prices are to be regulated by the 
prices at the named market and time.” “The price to be 
the same as good crops of cotton sell for at the time.” The 
just inference from this seems to be, that Mr. Carter was to 
name beforehand a market anda day by which the price was 
to be regulated. . 

Entertaining this opinion, we hold that the jury was mis- 
directed, and that there ought to be a new trial. The judg- 
ment therefore must be reversed, and a venire de novo a- 
warded. 


Per Curiam. Judgment reversed. 


JOHN HARDIN ws. JOHN BORDERS ¢¢ al. 


Before an action can be sustained for a malicious prosecution or arrest, it 
must appear that the prosecution was legally determined; and if there 
be no evidence of the fact, it is not errorin the Court to refuse to leave 
it to the jury to find whether or not the prosecution was determined. 


This was an action on the case for a malicious prosecu- 
tion, tried at Rutherford, on the last circuit, before his honor 
Judge Hatt. 

It appeared, upon the trial, that the plaintiff was arrested 
and taken before two justices of the peace, under a State’s 
Warrant, which charged him with feloniously stealing a ne- 
gro man named John, the property of the prosecutor; that 
the two justices heard the ease, and adjudged the plaintiff 
to be guilty of the charge—issued a mittimus, and placed 
him in the custody of the officer to be carried to jail; that the 
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plaintiff then broke custody, and it did not appear that he had 
ever been legally discharged from the prosecution for the said 
felony, by the magistrates or by proclamation in open court, 
or by the verdict of a jury and order of court, although the 
papers in the cause were all returned to court. His Honor 
being of opinion that the plaintiff had failed to shew a legal 
discharge from the prosecution for the felony, he was non- 
suited; and afterwards moved to set aside the nonsuit, and to 
have a new trial granted, upon the ground that the court had 
erred in the matter of law, and that it ought to have been left 
to the jury to decide whether the plaintiff had been discharg- 
ed by the magistrates or not. ‘This motion was overruled, 
and the plaintiff appealed. 
No counsel appeared for either party in this Court. 


Dantet, Judge, after stating the case as above, proceeded 
as follows: ‘There was no evidence in the case to be left to 
the jury that the justices had discharged the plaintiff; but the 
evidence was directly the other way, that they had convict- 
ed him, and committed him to jail. Before the plaintiff could 


support his action for a malicious prosecution or arrest, it 
must appear that the prosecution was legally determined. 
Hunter vs. French, Will’s Rep. 517— Morgan vs. Hughs, 2 
Term Rep. 225—Fisher vs. Bristow, Doug. Rep. 215. In 
this case, the plaintiff did not shew any legal determination of 
the proceedings on said warrant. The judgment must be 
affirmed. 


Per Cuxiam. Judgment affirmed. 
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DAVID LEWIS, Adm’r. of DAVID W. and JOHN KEMP, vs, June 1840 
DAVID SMITH, Ex’r. of WILLIAM KEMP. 


Where a testator bequeathed certain slaves to one for life, and then over 
to another person, and the legatee for life, without any renunciation of 
record by the executors named in the will, obtained letters of admin- 
istration with the will annexed, upon the estate, and took possession 
of the slaves, and retained them for more than thirty years, until his 
death, it was held, that the jury might infer an assent of the executors, 
or make any other reasonable presamption of fact, to uphold the right 
of the legatee in remainder. 

The interest in an executory devise or bequest is transmissible to the 
heirs or executor of one dying before the happening of the contingen- 
cy upon which it depends. 


This was an action of Detrnve, for a negro woman slave, 
named Dorcas, and her two children, Jim and Maria. Plea— 
non detinet. 

Upon the trial, at Bladen, on the last circuit, before his hon- 
or Judge Bar.ey, it appeared that one Joseph Kemp died in 
the year 1805, leaving a will, which was admitted to probate; 


and William Kemp, the defendant’s testator, qualified as ad- 
ministrator with the will annexed, at the September Term of 
the County Court of Bladen of that year. By this will, Jo- 
seph Kemp left James Morehead and William Robeson his 
executors, who never renounced the executorship of record, 
though it appeared that they were living several years after 
the death of Joseph Kemp; and that one of them died in the 
year 1813, and the other, four or five years before William 
Kemp. ‘The will of Joseph Kemp contained the following 
clause: 

“I zive tomy son, William Kemp, two negro women, Dor- 
eas and Ruth, during his natural life, and, at his death, to 
his oldest lawful son, if he arrives to the age of maturity; but, 
if he should have no son, or he should not arrive to full age, 
in that case, the said negroes and their increase to be equally 
divided between my two sons, David and John Kemp.” 

Soon after the death of Joseph Kemp, his son William 
took possession of the slaves, Dorcas and Ruth, and retained 
possession of Dorcas and her two children, Jim and Maria, 
until his death, in 1836. William Kemp died without hav- 

18 
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June 1840 jy any child; and it appeared that he survived David and 


Lewis 


v 
Smith. 


John Kemp several years. At May Term, 1837, of Bladen 
County Court, the plaintiff took out letters of administration 
on the estates of David and John Kemp, and after a demand 
and refusal of the s'aves in question from the defendant, 
brought this action. The defendant’s counsel contended 
that the grant of administration with the will annexed to 
William Kemp upon the estate of Joseph Kemp, was void, 
inasmuch as the executors, James Moorhead and William 
Robeson, never renounced the executorship of record, and 
that as they never refused the executorship, they or their ex- 
ecutors were the proper persons to bring the action, and con- 
sequently the present plaintiff could not sustain it; and that 
the grant of administration with the will annexed to William 
Kemp being void, no presumption of assent on his part to 
the ulterior legatees could arise; and that William Kemp 
having held these siaves for thirty years, held them adverse- 
ly to the executors of Joseph Kemp, and to all other persons; 
and, by his long possession, acquired a perfect and indefeasi- 
ble title. 

The defendant’s counsel contended further, that the be- 
quest to David and John Kemp was a contingent legacy, and 
that as they died before the contingency happened, upon 
which their legacy was to vest, viz: before the death of Wil- 
liam Kemp without a lawful son, their legacy lapsed, and 
was not transmissible to their administrators. ' 

* His Honor overruled these objections, and instructed the 

jury that if William Kemp, elected to hold the slaves as leg- 
atee under the will of his father, Joseph Kemp, and quali- 
fied as administrator with the will annexed of the said Jo- 
seph, the jury had a right to infer the assent of the executors 
to the ulterior legatees; and that if they did so infer said as- 
sent, the title to the slaves in question was in the present 
plantiff. He further charged the jury, that although David 
and John Kemp died before William, yet, if William died 
without having a lawful son, the legacy would not lapse, and 
the present plaintiff would be entitled to recover. The 
plaintiff had a verdict and judgment, and the defendant ap- 
pealed. 

No cousel appeared for either’ party in this court. 
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Gaston, Judge. We are satified with his Honor’s charge June 1840 


to the jury, and see no cause to reverse the judgment in this 
case. It may indeed have been well questioned whether 
William Kemp, or the representatives of William Kemp, af- 
ter he had obtained letters of administration with the will an- 
nexed of Joseph Kemp, and had acted as such administrator 
without question during the lives of the persons therein 


nominated as executors, could be received to object that he | 


was not administrator, because there was no renunciation of 
the executors of record; but however this might be, if Wil- 
liam Kemp did (in the language of the Judge) “elect to hold 
the negroes as a legatee under the will of Joseph Kemp,” the 
court and jury were justified in any reasonable presumption 
of fact, after an undisturbed possession for thirty-three years, 
and until the expiration of his interest in the legacy, to up- 
hold the right of the legatees in remainder under the same 
will. 

The second question raised is free from doubt. The in- 
terest in an executory devise or bequest is transmissible to 
the heir or executor of one dying before the happening of 
the contingency upon which it depends. Let the judgment 
be affirmed. 

Per Curiam. Judgment affirmed. 


LEVI MILLER vs. JOHN G. ESKRIDGE. 


If an action be wrongfully brought in the name of one without his 
knowledge or consent, and he have to pay the costs upon its dismis- 
sion, his right of action for the ¢ort against the person who wrongful- 
ly sued in his name, accrues, uot from the commencement of the 
wrongful action, but only from the time when he is compelled te pay 
the money on account of it; and consequently the statute of limita- 
tions will begin to run only from that time. 


This was an action on the case in which the plaintiff 
declared in ¢or¢; and upon the trial at Lincoln, on the last 
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June 1840 circuit, before his honor Judge Serrve, the only question 


Miller 


v 
Sskridge. 


was, whether the plantiff’s claim was barred by the statute 
ot limitations. It appeared that the defendant, without the 
knowledge or consent of the plaintiff, instituted a suit be- 
tore a magistrate, in the county of Rutherford, in the name 
of the plaintiff, against one Samuel Green, and prosecuted 
the suit by appeal until it was dismissed in the Superior 
Court; whereupon an execution issued against the plaintiff 
for the costs, which he paid within less than three years be- 
fore the bringing of tLe present action. The warrant, which 
was the commencement of the suit against Green, was is- 
sued more than three years before the institution of the pre- 
sent suit. The plaintiff contended that the statute did not : 
commence running until the payment of the money under 
the execution for the costs, while the defendant insisted that 
it commenced running from the wrongful institution of the 
suit against Green in the plaintiff’s name. 

His Honor being of opinion with the plaintiff, a verdict 
and judgment were rendered for him, and the defendant ap- 
pealed. 

No counsel appeared for either party in this court. 


Rurrin, Chief Justice. We think the statute of limita- 
tions does not bar the plaintiff’s action. The statute begins 
to run from the time the plaintiff might first have brought 
the same action for the injury, for which he therein seeks 
redress. Here, the action is to recover back money paid by 
the plaintiff as the cost of a suit instituted in the name of 
the plaintiff, without his leave; and it is an action on the 
case in tort, for consequential damages. When did it arise? 
From the plaintiff’s paying the money: for then he first sus- 
tained actual injury or damage. If one dig a pit in the 
highway, all the world cannot sue him; but he only who 
falls into it. Therefore, the person who falls into it and 
gets hurt, may sue within three years from the time of his 
fall; although the pit were dug long before. So, in the case 
before us, the plaintiff could not have sued before he paid 
the money—for, what damage could he lay? Before that, 
he could complain of nothing but the danger, that he might 
be compelled to pay the costs. But such a possibility is not 
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a good cause of action. There must be both a wrong and Jane 1840 
some loss from it, before one can bring a suit. 

This is not like an action of trespass for a direct and im- 
mediate injury; in which the wrong and its effects are si- 
multaneous. Nor is it like assumpsit, when after a breach, 
the damages continue to be developed, or even to increase, 
up to the trial; for, in such a case, the statute must necessa- 
rily run from the breach itself, since, at that time, nominal 
damages, at the least, were sustained; and, therefore, an ac- 
tion might then have been brought. But here, until pay- 
ment by the plaintiff, he had no action; for, until that event, 
he suffered from the suit, brought in his name, no more than 
any other person did. 


Per Curiam. * Judgment affirmed. 


DEN ON DEM. of JOHN LATTA et al. vs. JAMES MORRISON, 


If one of- several heits, to whom a tract of land has descended, make a 
voluntary conveyance of it, and afterwards the other heirs file a bill 
for the sale of the land for partition to which the voluntary grantor is 
made a party defendant, and a decree be made ordering a sale by the 
master, the purchaser at the master’s sale for a valuable consideration, 
if the master’s report be confirmed, and he be ordered to execute a 
deed to the purchaser, will be a purchaser of the land within the 
meaning of the statute of 27th Eliz. (I Rev. Stat. ch. 50, sec. 2,) and 
the master, in executing the deed to the purchaser, will be taken to 
have acted as the agent of the heir, and his deed will defeat the pre- 
vious voluntary conveyance. 


EsyectMent for a tract of land, tried at Buncombe, on the 
last circuit, before his honor Judge Hatt. 

The land in controversy, belonged originally. to James 
Latta. He, in the year 1819, conveyed it to his son John 
Latta, though there was a dispute on the trial whether this 
deed had ever been delivered. In the year 1823, John Latta 
voluntarily, and without any consideration, conveyed the land 
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June 1840 to several persons hy the name of Case, who were the other 
Tatta lessors of the plaintiff. In the year 1834,some of the heirs 
et al. at law of James Latta filed a bill in Equity, under the act 
Morrison. Of Assembly of 1812, 1 Rev. Stat. ch. 85, sec. 7, for the sale 
of all the lands which had discended to them from their an- 
cestor, and that the purchase money might be divided among 
the heirs. To this bill John Latta was made a party defend- 
ant. ‘There was an interlocutory decree, that the Master 
should sell the Jands, and report to the court. The Master 
sold several tracts of land, and amongst others, the Jand in 
controversy, as land which had descended from James Latta 
to his heirs; and he made his report accordingly to the court, 
which was confirmed. John Latta was present at the Mas- 
ter’s sale of the land, and did not dissent; but had an agent 
bidding for himself. ‘The Cases were present at the Mas- 
ter’s sale, and gave notice of their deed from John Latta, 
and claimed the land as belonging to them under the said 
deed. ‘The defendant being the best bidder, purchased the 
land for a valuable consideration; and the court ordered a 
deed to be made to him for the land, which the Master exe- 
cuted, and he took possession, ‘The court charged the jury, 
that under this state of facts, the law was with the defend- 
ant, and that the plaintiff was not entitled to recover. There 
was a verdict and judgment for the defendant, and the plain- 
tiff appealed. 


No counsel appeared for either party in this court. 


Danret Judge, after stating the case as above, proceeded 
as follows: If John Latta, instead of the Master, had made 
a conveyance of the land to the defendant, for a full and 
valuable consideration, the title would have passed: and the 
prior deed from John Latta to the Cases, being voluntary, 
would, as to the defendant, have been deemed void by force 
of the statute of 27th Elizabeth, (see 1 Rev. Stat. ch. 50; 
sec. 2.) And the circumstance of the purchaser having no- 
tice of such a voluntary deed at the time of his purchase, 
would make no difference. There have been many deci- 
sions, both in England and this Country, establishing these 
rules of law. If the heirs of James Latta, had filed a peti- 
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tion for the partition of the lands descended to them, and the June 1840 
jand in controversy, with the other lands mentioned in the” Jaatta | 
Master’s report, had been partitioned’ by Commissioners a- ¢t al. 
mong the heirs, (John being one,) and the report confirmed yorison. 
and a decree had, then John Latta would have been estop- 

ped to claim contrary to such a decree, Mills vs. Wither- 

ington, 2 Dev. & Bat. 433, although the other lessors of the 
plaintiff would not have been. But here the land has been 

sold as part of the lands which descended from James Latta 

to his heirs. ‘The Master reported accordingly, and the court 
confirmed the report. John Latta was a party, and had full 

notice of the proceedings. The Master, by order of the 

court under the act of Assembly, executed a deed for the 

land to the defendant. ‘The Master, by force of the act of 
Assembly, and the order of the court, was the legal agent of 

John Latta, and the other heirs of James Latta, to make the 
conveyance to the purchaser of all the lands mentioned in 

the report to have been sold. The conveyance by the Mas- 

ter to the defendant, for a valuable consideration, made him 

a purchaser of the land within the meaning of the statute 

of 27th Elizabeth, in like mannner as if John Latta had 
himself executed a conveyance of the land. ‘The Cases be- 

ing volunteers, cannot be permitted to set up their title a- 

gainst that of the defendant, who is a purchaser for a valua- 

ble consideration from John Latta’s agent, the Master in 
Chancery. The opinion of the court was correct, and the 
judgment must be affirmed. 


Per Curiam. Judgment affirmed. 
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June 1840 DEN. on DEM. of ROBERT LOVE ws. NINIAN EDMONSTON. 


A party, who has been let into possession of Jand, under a contract of 
sale, or for a letting which has not been completed, is only a tenant at 
will of the vendor; and his interest is determinable insianter by a de- 
mand of the possession. In such case, a three week’s notice to quit 
is a determination of the tenancy; or, if the tenant do any act which a- 
mounts to a disclaimer of the vendor’s or lessor’s title, it operates asa 
forfeiture, and no notice to quit is necessary. 

The rule that a vendee cannot dispute his landlord’s title, extends to the 
case of one who takes possession under a contract of purchase—he can- 
not controvert the title of the person who !et him into possession. 


This was an action of EJECTMENT, for a tract of land, tried 
at Haywood, on the last circuit, before his honor Judge Hatt, 

The lessor of the plaintiff read in evidence a deed from 
James Lockhart to himself, covering the land in dispute, and 
dated the 28th of July, 1829. He also shewed aregular chain 
of conveyances from the State to Lockhart; and then exhib- 
ited the following written agreement between himself and 
the defendant, to wit: 

“ Robert Love and Ninian Edmonston agree thus, as re- 
spects the tract of land on which said Edmonston lives, call- 
ed the Probe Bottom, which has been valued to the said R. 
Love, under a contract with James Lockhart and said Love; 
and the said Edmonston agrees thus with the said Love, that 
in case the said Lockhart will unincumber the said tract of 
land from a mortgage to James Greenlee, he will well and — 
truly pay to the said R. Love, agreeably to the said valua- 
tion, six hundred dollars, in three annual payments, with in- 
terest on the same. But, if otherwise, that the said James 
Lockhart will not come forward and unincumber the said 
land, then the said Edmonston will relinquish all claim from 
any agreement between the said Love and Edmonston; and 
that the said Edmonston will pay the said Love rent for the 
present year, provided the said Love hold on to his agree- 
ment with James Lockhart.” 

The lessor then exhibited a regular notice to quit, which 
was served upon the defendant three weeks before the decla- 
ration in ejectment was issued; and proved that, upon the no- 
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tice being served upon him, the defendant said, “the land Jane 1839 
does not belong to Love—I will shew them who owns the 
land, and who is entitled to rent.” 
The defendant objected that he had not a sufficient notice Eamon 
to quit; and moved to nonsuit the plaintiff. The plaintiff's 
counsel insisted that no notice was necessary; as the defend- 
ant disclaimed to hold of the plaintiff’s lessor; of which opin- 
ion was his Honor, and the motion for the nonsuit was refus- 
ed. The defendant then exhibited a grant from the State to 
one Allison, which, it was alleged, covered the same land, 
and was of prior date to that under which the lessor of the 
plaintiff claimed; but the Court was of opinion that the de- 
fendant was estopped from shewing title out of Lockhart, or 
the lessor of the plaintiff in this action.. The plaintiff’s les- 
sor had a verdict and judgment, and the defendant appealed. 


No counsel appeared for either party in this Court. 


DaniEt, Judge, after stating the case as above, proceeded 
as follows; A party who has been let into possession of land 
under a contract of sale; or for a letting which has not been 
completed, is only a tenant at will of the vendor. Leigh’s 
N. P. 861, who cites Ball v. Callimore, 2 Crom. Mee. & 
Ros. 120, 1 Gale, 96—Dunk v. Hunter, 7 Eng. C. L. 115— 
Bingham v. Cartwright, 5 Eng. C. L. 153, 154. . And such 
interest is determinable instanter, by a demand of the pos- 
session. Doe d. Jones v. Jones, 21 Eng: C. L. 153, 154. 
Den on dem. Carson v. Baker, 4 Dev. 220. The tenant 
then having only the right of egress and ingress to remove 
his effects. Where A. entered into an agreement, with B., 
to sell land then in possession of the latter, on certain terms; 
and to execute a conveyance, in case A. should be.found own- 
er thereof, and could make a good title thereto; and agreed 
that, in the mean time, B. should remain in possession; held 
that A. could not bring ejectment against B., without having 
demanded the possession, or otherwise having determined B’s 
tenancy. Doe d. Newby v. Jackson, 8 Eng. C. L. 126. 
We think the three week’s notice to quit, which had been 
given to the defendant, certainly determined his tenancy. 
If the tenant, however, does any act which amounts to a dis- 


19 
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Jone 1839 claimer of the lessor’s title, it operates as a forfeiture, and 
~ notice to quit is not necessary, for the landlord may treat hin 


—% ‘as atrespasser. As if he refuse to pay rent, on the ground 


v 

Edmen- that another person had ordered him not to pay any; or if 
* he attorn to another person. Doe d. Whithead v. Pittman, 
28 Eng. C. L. 375—Bul. N. P. 96. So if the lessee dis- 
claims the lessor’s title. Leigh N. P. 876. ‘We think, on 
the question of notice, the charge of the Judge was correct. 
Secondly. It is a rule that the lessee cannot dispute his 
landlord’s title. Doe d. Johnston v. Baytup, 30 Eng. C. 
L. 67. And this principle extends also to the case of one 
who takes possession under a contract of purchase; he can- 
not controvert the title of the person who let him into pos- 
session. The American cases on this head are numerous. 
Leigh’s N. P. 926, note, (American edition.) The circum- 
stance of the defendant being ‘n possession of the land, when 
he took from Love the deed containing the conditional agree- 
ment of purchase, did not enable him in this action to set up 
the title of Allison, because, by the terms of that agreement, 
he holds the possession thereof under Love. 'The case of 
Doe d. Bullen v. Mills, 29 Eng. C. L. 16, was, where A., 
having without title entered upon land and built a cottage, 
afterwards accepted a lease, (by indenture,) from B., C. claim- 
ing the land as his own, paid to A. £20, to give up the pos- 
session to him; held that A. had estopped himself from con- 
troverting the title of B.; and that C. was bound by the es- 
toppel, as having come in under, and received the possession 

from, B. 

We think the judgment must be affirmed. 


Per Curiam. _ Judgment affirmed. 
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THE GOVERNOR, TO THE USE OF LUKE HUGGINS vs. 
WILLIAM MONTFORT et al. 


A sheriff’s bond to “his Excellency M. S. Captain General and Com- 
mander in Chief, in and over the State of North Carolina in the sum 


of $10,000, to he paid to his Excellency, the Governor, his succes- 
sor and assigns:” is a bond payable to the Governor in his official ca- 
pacity, and is an officia! bond within the act of 1823, (Tay. Rev. ch. 
1223) which was in force when it was taken. 

The sureties to a sheriff's bond, with a condition in the ordinary form, 
are liable under the act of 1829, 1 Rev. Stat. ch. 109, sec. 15, for an 
amerciament of the sheriff for a default committed during his official 
year, though the final judgment for the amerciament may not have 
been rendered until after the expiration of the year. 

The records of the proceedings against a sheriff for an amerciament im- 
posed upon him, are hot evidence against his sureties to prove his de- 
fault; but they are admissible against them to prove the fact of the 
existence of the amerciament itself. 


This was an-action of Dest, brought upon the official 
bond of Brice Fonville,.as Sheriff of Onslow county. The 
bond was executed by Fonville, and the defendants as his 


sureties, at November Term 1831, of Onslow County Court; 
and was in the following words; “Know all men by these 
presents, that we &c. are held and firmly bound unto his 
excellency Montfort Stokes, Captain General and Com- 
mander in Chief, in and over the State of North Carolina, 
in the sum of ten thousand dollats, to be paid to his excel- 
lency the Governor, his successor and assigns; to which 
payment well and truly to be made we bind ourselves &c.” 


The defendants pleaded the general issue, and conditions 
performed and not broken, and upon the trial of the issues 
at Onslow, on the Spring Circuit of 1838, before his honor 
Judge Saunpers, it appeared that Brice Fonville, the sher- 
iff, having failed to return certain executions in favor of the 
relator, which were returnable to the August Term 1832 of 
Onslow County Court, was, at that term, upon proceedings 
taken by the relator for that purpose, amerced one hundred 
dollars nisi; whereupon a scire facias issued against him, 
returnable to the ensuing term in November, at which time 
a judgment was rendered according to the sci. fa. for one 
hundred dollars and costs. And at the same term, to wit, 
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Jane 1839 November, 1832, the. said sheriff was again amerced one 


The Gov- 


ernor 
7 
Montford 
et al. 


hundred dollars for not returning another execution which 
was returnable to that term in favour of the relator; upon 
which a scire facias issued returnable to the ensuing term 
in February, 1833, when judgment was rendered against 
the said sheriff, according to the scire facias, for one hun- 
dred dollars and costs. It appeared further from the records, 
that executions issued upon these two judgments against the 
sheriff, which were returned with the endorsement “no pro- 
perty to be found.” It was also in evidence, on the part of 
the relator, that Brice Fonyille did not renew his bond at 
the November Term 1832; nor eyer afterwards acted as 
sheriff. 'The non-payment of the two judgments above men- 
tioned and costs, was assigned as the breach of the bond for 
which this action was brought. 

The defendant’s counsel, admitting the bond declared on 
to be the act and deed of the defendants, insisted that the 
evidence was not admissible to establish any breach of duty 
by Fonville, as against the defendants; and that the said ev- 
idence, if admissible and relevant, did not in law, and in 
fact, shew any breach of the conditions of the bond given 
by the defendants; and also that the said obligation was not 
taken, according to the statute in such case made and pro- 
vided, and that the Governor, in his official capacity, could 
sustain no suit thereon: an@ he prayed the Judge to instruct 
the jury accordingly—each of which instructions his Honor 
refused to give. The plaintiff had a verdict and judgment, 
and the defendants appealed. 

J. W. Bryan for the defendants. 

J. H. Bryan for the plaintiff. 


Rurrin, Chief Justice. The court is of opinion, that 
neither of the defendants’ objections is sufficient to entitle 
them to a reversal of the judgment. 


One is, that the action ought to be in the name of Mont- 
fort Stokes; because, as it is said, the bond is not made pay- 
able to him as Governor, and therefore cannot be sued on in 
the name of his successor. T'he bond is in these words: 
“know all men &c, that we &c. are held and finnly bound 
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unto his excellency Montfort Stokes, Captain General and June 1839 
Commander in Chief, in and over the State aforesaid, in the The Gov. 
sum of $10,000, to be paid to“his Excellency the Governor, — ernor 
his successor or assigns: to the which payment &c.” Now, Montfor. 4 
from these words, a court can, and we think must, by a rea-  ¢¢ al. 
sonable intendment, perceive that this bond was meant to be 
payable to the Governor of this State, in his official capaci- 
ty; and it is our duty to effectuate the intention of the par- 
ties and uphold the instrument, if it can be done without vi- 
olence to the language. There is no such violence here; 
but this opinion is quite consistent with the language.— 
Even if the epithet “Governor” were not found in the in- 
strument, we are not sure the bond would be bad; since we 
know the legal identity of the Governor and the Captain 
General. But any difficulty of that sort is removed by the 
fact that the money is, upon the face of the bond, “to be 
paid to the Governor.” It is therefore an official bond with- 
in the statute of 1823, Taylor’s Rev. ch. 1223; which was 
in force when the bond was given. 

It is next said, that the defendants are not liable in this ac- 
tion for, at least, one of the amerciaments which was impos- 
ed after the expiration of the official year for which the de- 
fendants were the sheriff’s sureties. But the default was in 
that year, and also the amerciament nisi; though the award 
of execution against the sheriff on sci. fa. was after the year. 
The bond of a sheriff would not, in itself, oblige the sure- 
ties to answer amerciaments and fines on their principal; but 
the statute 1829, ch. 33, 1 Rev. Stat. ch. 109, sec. 15, makes 
them, by express enactment, liable for them “as for other de- 
ficiencies in the official duty of the sheriff.” Therefore, ac- 
cording to the general principle, those persons are liable for 
the amerciament, who were bound as the sureties of the 
sheriff, at the time of the default committed by which the 
penalty was incurred. Certainly, if Fonville had been reap- 
pointed sheriff and given a new bond in Nov. 1832, the sure- 
ties in this last bond would not be bound for previous de- 
faults, although the judgment for an amerciament therefor 
might have been rendered in their time. It follows, that 
those of the preceding year are liable. 
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June 1839 The remaining objection, is upon the authority of Mc Kel- 
lar v. Bowell, 4 Hawks 34, that the records of the proceed- 
ings against Fonville, were not evidence against the sureties. 
It is admitted, that they do not prove the alleged breach of 
duty, and, therefore, are not competent evidence for that pur- 
pose. But they are evidence to prove the amerciaments 
themselves, that is the fact of their existence; and by force 


of the statute, are necessarily admissible for that purpose.— 
As to the default for which the fine was laid: that must have 


been proved by other evidence; since it is stated in the case 
that “it appeared the sheriff failed to return certain execu- 
tions in favour of the relator;” for which certain steps were 
taken to obtain the amerciaments, which the plaintiff then 
also shewed in evidence. The judgments against Fonville 
were, then, only used to prove the amerciaments themselves; 
and certainly they were competent to that extent, since there 
is no other mode by which it can appear that there was an 
amerciament, and without this evidence, the Act of Assem- 
bly would be entirely defeated. 


Per Curiam. Judgment affirmed. 


WILLIAM B. MOFFITT et al. Adm’rs, of HUGH MOFFITT os. 
JAMES GAINES. 


If the surety to a bond or note be sued alone, the principal debtor will 
be incompetent as a witness for him, because, if the plaintiff succeed, 
he will be liable to the surety for the costs of the action; but the prin- 
cipal may, in such action against the surety, be made competent by a 
release from the surety, before he is called to testify. 


This was.an action of Dest, upon a single bill, * the 
following words, to wit: 


“One day after date we promise to pay Hugh Moffit the 
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sum of eight hundred and fifty dollars, for value received of June 1839 
him. Witness our hands and seals. April 2nd, 1832.  Moshits 
WM. M. GAINES, seat. et al. 
JAS. GAINES, seat.” v 
Gaines. 
TEsT. 
The suit was brought against James Gaines alone, who 
pleaded payment at and after the day when the bill fell due; 
and, on the trial, at Randolph, on the last circuit, before his 
honor Judge Dick, the defendant, in support of this plea, 
offered in evidence the deposition of William M. Gaines, the 
principal obligor, who was then a resident of the State of Al- 
abama. ‘The deposition was regularly taken, after a deed of 
release from the defendant to the witness had been executed, 
but it was objected to on the ground that the witness had 
such an interest in the result of the suit as rendered him in- 
competent. 'The objection was overruled by the Court, and 
the deposition permitted to be read; upon. which the jury 
found a verdict for the defendant, and the plaintiffs appealed. 
No counsel appeared for the plaintiffs in this Court. 
Winston and Mendenhall for the defendant. ~ 


Dantet, Judge. A party to a bill or note is, in general, 
a competent witness in an action on such instrument, unless 
he be directly interested in the event of the suit. If his in- 
terest be equally affected, whichever way the verdict goes, he 
is competent to give evidence for either party. 2 Stark. Ev. 
179—1 Leigh N, P. 501. In this case, if the witness, (be- 
ing the principal obligor,) had not been released, he would 
have had an interest in the event of the suit, to the amount 
of the defendant’s cost, in case he were cast. For the sure- 
ty would then be entitled to recover of the witness, not only 
the money mentioned in the bond, which the obligee had re- 
covered of him, but also the cost which he was put to in the 
action. Jones v. Brooke, 4 Taunt. 464—Burgess v. Cut- 
till, 25 Eng. Com L. 398. Whereas, if the plaintiff should 
fail in this action, he could not recover the cost which he 
had expended in a suit thereafter to be brought against the 
witness, the principal obligor in the bond. The witness hav- 
ing had an interest in the event of the cause to the extent 
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June 1839 above mentioned, the defendant released him before his dep- 
osition was taken, and he then became a competent witness. 
The judgment must be affirmed. 


Per Curiam. : Judgment affirmed. 


BENJAMIN BURGIN, sr. vs. JAMES BURGIN, sr. et al. 


Where a debtor conveyed a slave, together with other property, both 
real and personal, to his creditor, to hold to him and his assigns for- 
ever, but the deed was expressed to be made upon condition that if 
the debtor should pay the amount due by a certain time, it was to be 
void; and the creditor covenanted that, until that time, the debtor 
should retain the possession and enjoyment of the property; and, be- 
fore the expiration of the time, the creditor, with the assent of the 
debtor, took possession of the slave, from whom he was taken under 
an execution in favour of another person against the debtor, it was 
held, that under the deed, the creditor had the legal title of the slave; 
and that only such an equitable interest remained in the debtor as 
could not be taken and sold under an execution; and that, for the ta- 
king the slave under the execution dgainst the debtor, the creditor 
might maintajn an action of trover. 


This was an action of Trover, for the conversion of a 
negro boy, named Isaac; and upon the trial, at Burke, on the 
last circuit, before his honor Judge Hau, the case was as 
follows: 

Benjamin Burgin, the younger, by a deed duly executed, 
on the 4th of December, 1837, conveyed to the plaintiff sun- 
dry articles of real and personal property, among which was 
a negro boy slave, named Isaac, to have and to hold unto the 
plaintiff, his heirs and assigns forever. The said deed was 
expressed to be made upon the condition, that if the bargain- 
or should pay to the plaintif& on or before the 16th day of 
August following, the sum of $3,669 053-4 cents, and on or 
before the 2nd day of December following, the further sum of 
$100, (these being the respective amounts of two notes of the 
bargainor, holden by, and due unto the plaintiff,) the said 
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deed should be void. And it was by the said deed further Jane 1640 
provided, that if payment should not be made as aforesaid, Burgia 
then the plaintiff should enter upon, and take possession of, 
the premises, and make sale thereof, and out of the proceeds Bargin 
pay himself the said sums, and, for the surplus of the pro- ‘ 
ceeds, if any, accourit with the bargainor; and thereby the 
said plaintiff did covenant with the bargainor, that until 
there should be a breach of the foregoing condition, so as to 
entitle the plaintiff to enter, the bargainor should remain in 
the quiet possession and enjoyment of the premises. In vir- 
tue of this deed, and with the eonsent of the bargainor, the 
plaintiff took possession of the negro Isaac in the month of 
January, 1838; and, on the 14th of April, 1838, the defend- 
ant, Curtis, assisted by the defendant, Burgin, and indemni- 
fied by the defendant, Fleming, took him out of the possess- 
ion of the plaintiff, as the property of Benjamin Burgin, jr., 
to satisfy an execution issued on that day, against the goods 
and chattels of the said Benjamin, on a judgment rendered 
before a Justice of the Peace in favour of the said Fleming. 
The negro slave Isaac was, under this taking, withheld from 
the plaintiff forty days, and then re-delivered—and the ques- 
tion was, whether for this taking and detaining of the slave, 
the plaintiff could maintain trover? It was in evidence, that 
at the time of the execution of the deed to the plaintiff, Ben- 
jamin Burgin, jr. was much involved in debt; and, from and 
after the execution of that deed, was deemed to be insolvent. 
On the part of the defendant it was contended, that under 
the deed aforesaid, Benjamin Burgin, Junior, was, at the 
time of the said taking and detention, entitled to the possess- 
ion, use and enjoyment of the said slave—and that it was 
fraudulent in him, as against his other creditors, to surren- 
der the property to the plaintiff, before the expiration of his 
allotted term of enjoyment. The Court insttucted the jury, 
that if the deed to the plaintiff was executed bona fide to se- 
cure the payment of a debt truly due the plaintiff, and not to 
delay or defraud creditors, the plaintiff under that deed had 
such an immediate legal interest in the slave Isaac as‘would 
entitle him to maintain the action of trover. The plaintiff 
had a verdict and judgment, and the defendants appealed, 
20 
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Jane 1840 No counsel appeared for either party in this Court. 
Gaston, Judge, having stated the case as above, proceed- 
_ edas follows: By the operative words of the deed, the whole 
Burgin legal interest of the bargainor in the subject matter of the 
conveyance passed to the piaintiff, subject to a condition sub- 
sequent, upon the happening of which, that interest was to 
be divested. But, in the mean time, and unless that condi- 
tion should be performed by the bargainor, the interest of the 
plaintiff was, in law, absolute. In the contemplation, how- 
ever, of a Court of Equity, the conveyance was but a secu- 
rity for the payment of a debt, and the plaintiff a trustee, 
holding the legal estate subject to the trusts in the deed con- 
tained. One of these trusts was, that until failure in the per- 
formance of the condition, the bargainor should retain the 
possession, use and enjoyment of the property. If this ben- 
eficial interest of the bargainor were liable to seizure and 
sale under execution, then it would seem that the taking of 
the slave Isaac, under the execution of the defendant, Flem- 
ing, might have been justified. But it was not so liable. 
The common law knew nothing of, and of course regarded 
not equitable interests; and, under our statute of 1812, re-en- 
acted in Revised Statutes, title Executions, ch. 45, sec. 4, this 
interest, if equitable merely, was not subject to executions, 
because it was not co-extensive with the legal interest. See 
McKay v. Williams, 1 Dev. & Bat. Eq. Rep. 398. The 
taking and detention of the slave in question were, therefore, 
tortious; and, for this injury, the defendants were in law lia- 
ble to him who at law owned and held the slave. Such is 
the view which must be taken of the case, if the interest re- 
served in the deed to the bargainor be purely an equitable 
interest. But if it be of a legal nature—so that at law, the 
bargainor was the temporary owner of the slave until failure 
of the condition, the result would be very different. The 
plaintiff could not then maintain trover for a conversion of 
the property, while this legal interest was outstanding in an- 
other—nor could he set up a mere voluntary surrender of 
this interest to the injury of an existing creditor—and the 
interest itself would be the subject of seizure and sale, under 
Fleming’s execution. 


Burgin 
v 





- OF NORTH CAROLINA. - 163 


- We are of opinion that the interest reserved to the bar- Jane 1840 
gainor was purely equitable. ‘The legal construction of the “~~~ 
instrument is, that the dominion thereby passes to the bar- 
gainee, subject only to the condition of defeazance; and the 
bargainee covenants to permit the bargainor to have the pos- 
session of the bargainee’s property for a limited time. If the 
bargainee were to break this covenant, and take possession 
against the bargainor’s will, before the expiration of that 
time, the sole remedy of the bargainor would be on the cov- 
enant. He could not bring detinue—or trover—or trespass 
for the property—because he had no dominion in it. In law, 
this covenant is personal; and, in law, the covenantee may at 
pleasure waive it. 

We are in this action restrained to the consideration of the 
legal rights and relations of the parties. And it by no means 
follows, that because according to these, the plaintiff must 
be regarded as the owner of the property under the deed from 
the time of its execution, therefore he is not to account, in 
a proper forum, for the profits of the property until there was 
a sale pursuantly to the requisitions of the deed. 

Per CurraM. Judgment affirmed. 


MALCOMBE HORTON vs. JOHN HENSLEY et al. 


Possession alone is sufficient to maintain the action of trespass against 
mere tort feasors. And, in such action, all procurers, aiders and abet- 
tors—nay, even those who are not privy to the commission of a tres- 
pass for their use and benefit, but who afterwards assent to it—are e- 
qually liable with those who commit the act of trespass. 


This was an action of Trespass QUARE CLAUSUM FRE- 
eT, tried at Buncombe, on the last circuit, before his honor 
Judge Hatt. 

The declaration was for an injury done by the defendants 
to a mill dam, which the plaintiff alleged was in his possess- 
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Jane 1840ion. 'The dam was across a creek that ran through the land 


Horton 


v 


on which the plaintiff resided at the time of the alleged tres- 
pass. Upon the trial, it was in evidence that the defendants 


oY" ig went to the plaintiff, and informed him that they were au- 


thorised to lay off a slope in the dam, and asked his permis- 
sion to do so; upon which the plaintiff denied that they had 
any such authority; said that he gave them no permission to 
do any thing which the law did not authorise them to do; 
and that if they tore away the dam, he would sue them. 
The defendants thereupon proceeded to the dam; and, after 
a short conference, Gardner, one of them, marked out a slope 
upon it, when one of the other defendants asked Gardner if 
they should cut thedam. To this enquiry Gardner replied, 
“ you know your own business; but I am afflicted with rheu- 
matism, and can’t go into water.” ‘The other defendants then 
cut away twenty-eight feet of the middle of the dam, down 
to the mud sill; and whilst this was doing, Gardner was sit- 
ting on the bank of the creek, in sight of the scene of ope- 
rations, and saw, and remarked to another person in compa- 
ny with him, upon what was going on. During the time 
the defendants were engaged in cutting the dam, the plaintiff 
came down to the place where Gardner was, and upbraided 
them for tearing away the dam, after pretending that they 
only designed to lay off a slope. To this Gardner replied, 
that he had done his best to prevent it; when the plaintiff 
said that he, Gardner, could have prevented it if he had tried, 
and that he was the cause of it. In another conversation, 
Gardner said that he could prove, by the person with whom 
he was sitting, that he had nothing to do with it; whereupon 
one of the other defendants asked him if he did not agree to 
go his bob; to which Gardner, after some hesitation, replied, 
“if you bring me in, I have two or three hundred dollars, 
which have not yet been spent.” It was further in evidence 
that the plaintiff had a field in cultivation, about two hun- 
dred yards from the dam; that he had been living on the 
land several years; that eight or ten years before the alleged 
trespass, there was a mill house connected with this dam, 
which was possessed and used by him in grinding grain for 
himself and neighbours; that the mill house was carried away 
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by a freshet, eight or ten years before, and had never been re- June 1840 
built; that a few days before the dam was cut, the plaintiff” 7 
had worked upon, and repaired it, preparatory, as he declar- 
ed at the time, to rebuilding the mill. ‘There was also evi- — 
dence that the plaintiff had a fish trap at the dam, which was — 
destroyed by the defendants when they cut the dam. 
The defendants offered evidence to shew that the plain- 
tiffs design, in repairing the dam, was not to rebuild the mill, 
but more successfully to catch fish. ‘They also offered in ev- 
idence a grant from the State to John G. Blount, dated in 
1796, for the land on which the plaintiff lived. The plain- 
tiff offered no evidence of title other than his possession; and 
the defendants did not pretend that they had any title them- 
selves, nor any authority from Blount ta enter upon the land. 
The counsel for the defendants contended that the plain- 
tiff was not entitled to recover, because he had shewn no pos- 
session; and, if entitled to recover any thing, he was entitled 
to nominal damages only, and requested the Court so ta 
charge the jury. 
His Honor instructed the jury, that if they inferred that 
the mill, before it was carried away, had been in the possess- 
ion and use of the plaintiff, and that he repaired the dam a 
few days before the trespass complained of, with the view of 
repairing the mill, these facts, especially when connected with 
he evidence that the defendants had applied to the plaintiff 
for his permission to make a slope upon the dam, established 
such a possession in the plaintiff as would entitle him to re- 
cover; and that he had a right to recover damages to the ex- 
tent of the injury which the dam had sustained; and that all 
the defendants who had aided, abetted, counselled or com- 
manded the trespass, or who had assented to it after it was 
done, were equally liable with those who actually committed 
the act complained of. The plaintiffhad a verdict and judg- 
ment against all the defendants, and they appealed. 


No counsel appeared for either party in this Court. 


Gaston, Judge. We see no ground on which this judg- 
ment can be impeached. It is not to be questioned but that 
possession alone is sufficient to maintain an action of trespass 
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June 1840 against mere tort-feasors. ‘The evidence to shew possession 
———~ in the plaintiff was pertinent, direct and uncontradicted. And 
in trespass, all procurers, aiders and abettors—nay, those who . 
are not even privy to the commission of a tresspass for their 
use and benefit, but who afterwards assent to it—are, in judg- 
ment of law, principals. Com. Dig’t. Tres. C. 1, 4 Inst. 317, 
The judgment is affirmed. 


Per Curiam. Judgment affirmed. 


DEN on Dem. of WILLIAM D. JONES et al. cs, REBECCA 
POSTEN. 


Where a testator, who had three tracts of land adjacent to each other, 
over parts of all which his plantation extended, and had three sons, 
R., J. and W., of whom R. and J. were married, and resided upon the 
testator’s lands, devised to his wife ‘full possession of all the planta- 
tion and stock &c., during her natural life or widowhood, except the 
particulars that may hereafter be mentioned,” and then devised to his 
son R, “all the 200 acre tract of land that he now lives on, and so much 
of the old tract as lies on the same side of Homony creek,” &c.; and 
in a subsequent part of his will, devised as follows: ‘I will and be- 
queath to my son J. all the remaining part of the old tract of land, ex- 
clusive of the part above mentioned, to my son R., and béqueath unto 
my son J, my stil] and all her furniture at the death or marriage of my 
wife. Also my wagon and hind gearing at her death:” Jt was held 
that the testator’s son J. took an immediate estate in fee in the lands 
devised to him, and not an estate in remainder after the death or mar- 
riage of the testator’s widow. 


This was an action of Eysecrment, for a tract of land, 
tried at Buncombe, on the last circuit, before his Honor Judge 
Hatt; when the jury found the following special verdict: 

“That the paper writing given in evidence, is the last will 
and testament of John Posten, deceased; that in the said will 
are contained, among others, the following clauses: ‘Item 
2nd, I will and bequeath unto my dearly and well beloved 
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wife, Rebecca, full possession of all the plantation and stock, 
house and household furniture, during her natural life or 
widowhood, except the particulars that may hereafter be 
mentioned. Item 8th. I will and bequeath unto my son, 
Robert, all the two hundred acre tract of land that he now 
lives on, and so much of the old tract as lies on the same side 
of Homony creek, above Joshua Jones, Junior’s, land, and all 
the land that is included in a bottom, known by the name of 
the Wagon Ford Bottom, on the north side of Homony creek. 
Item 9th. I will and bequeath to my daughter, Mary, fifty 
dollars. .Item 10th. I will and bequeath to my son, John 
A. B., all the remaining part of the old tract of land, exclu- 
sive of the part above mentioned to my son Robert; and be- 
queath unto my son John A. B. my still and all her furniture, 
at the death or marriage of my wife. Also, my wagon and 
hind gearing, at herdeath. Item 14th. I will and bequeath 
unto my son William, the three hundred acre tract of land 
that I now live on—the house and cupboard, at the death or 
marriage of my wife—and one horse and saddle, and mill 
and her furniture; that the land therein devised to the testa- 
tor’s son, John A. B. Posten, is the land in controversy; that 
the lessors of the plaintiff claim title under the devise made to 
John A. B., and have his title thereto; that Rebecca Posten, 
the defendant, is the widow of the testator and devisee under 
said will, and that she has never since married, and is in pos- 
session of the land in controversy; that the lands devised in 
the said will, comprise the whole of the testator’s real estate, 
and lie in three adjoining tracts, to wit, the three hundred 
acre tract on which the testator had his dwelling house, 
mills, &c.—the tract devised to his son Robert, and the lands 
devised in part to Robert, and the remaining part to John A. 
B., being that in dispute; that the testator’s plantation em- 
braced lands on all the tracts, two thirds of which were on 
the lands devised to John A. B., and the field thereon extend- 
ed up to within two hundred yards of the mansion house; 
that the testator had no other sons except the three devisees; 
that Robert and John were married and living on the testa- 
tor’s lands, but John was not living on the lands devised to 
him; and that William was a boy under age, living with his 
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Jones 
et al. 


. Vv 
Posten. 
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June 1840 father; that the testator died, not long after the date of his 
ort will, which was on the 27th of January, 1819. If, in law, 
et al. the devisee, John A. B., took a present interest under the will, 

they find the defendant guilty; but if he took only a remain- 
* der after the wife’s death or marriage, they find her not guil- 
t ? 
, Upon these facts, the court gave judgment for the plaintiff's 
lessors, and the defendant appealed. 
No counsel appeared for either party in this Court. 


Gaston, Judge. The will of John Posten, which we are 
called upon to expound, is set forth at length in the trans- 
cript. At the time of its execution, he was seized of three ad- 
jacent tracts of land, and no other. The first of these was 
a tract of 300 acres; on which his dwelling house and mills 
were situate; the second, a tract of 200 acres, on which his 
son Robert was living, being the same which, in the will, is 
altogether devised to the said Robert; and the third, a tract 
called the old tract, being the same whereof a part is in the 
will given to Robert, and a part to the testator’s second son, 
John A. B. Posten. The inclosed land or plantation of the 
testator covered parts of all these tracts, and embraced two 
thirds of the part given to John A. B., whereof the field ap- 
proached to within 300 yards of the testator’s dwelling. The 
testator had three sons, Robert, John A. B., and William, of 
whom the two former were married and living on land of their 
father; but John was not living on the part devised to him in 
the will. William was a boy under age, living with his fath- 
er. The testator died very soon after the execution of the 
will. And the sole question is, whether the devise to John A. 
B. Posten was of an immediate fee, or ofan estate in remain- 
der after the death or marriage of the testator’s widow. 

We cannot pronounce with confidence what was the inten- 
tion of the testator; but, following as well as we can the es- 
tablished rules of construction, we are brought to the con- 
elusion that, under the will, John took an immediate fee 
simple. 

The disposition made for the testator’s wife of “full pos- 
session of all the plantation and stock, house and household 
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farniture, during her natural life or widowhood,” is qualified June 1840 
by the exception, “ except the particulars that may be hereaf-~ tone 
ter mentioned.” Upon these words we should be obliged to et al. 
hold, that the exception is broad enough to take in any sub- P v 
, eas ; , osten. 
sequent disposition that might be therein made, of the plan- 
tation, as well as of the stock and other articles. The plan- 
tation, stock, house and Lousehold furniture, are enumerated 
as constituting one subject of gift—and the subject, consist- 
ing of these individuals, is given with the modification, and 
liable to the exceptions, expressed in the donation. The cor- . 
rectness of this opinion is made the more manifest, by exam- 
ining the devise to the testator’s son Robert. The words of 
it are, “I will and bequeath to my son Robert, all the 200 
acre tract of land that he now lives on, and so much of the 
old tract of land as lies on the same side of Homony creek, 
above Joshua Jones’s land, and all the land included in a bot- 
tom known by the name of the Wagon Ford Bottom, on the 
north side of Homony creek.” ‘The testator recognizes that 
the devisee is then actually living on the 209 acre tract; and 
if the testator did not design to clothe this possession with a 
title, but to confer a right of possession at a future day—it 
cannot be doubted, we think, but that he would have here 
used some words indicative of this his purpose. This part 
of the devise to Robert, admits of no other construction than 
as passing an immediate estate in fee. If so, all contained 
in that clause, being but the sum of what is thereby given, is 
necessarily also given immediately; and, therefore, the whole 
of the land given to Robert is excepted out of the disposition 
to the testator’s widow. After this devise to Robert, comes 
a bequest of $50 to one of the testator’s daughters, Mary; and 
then follows the item or section of the will which is the im- 
mediate subject of the present dispute. If the first sentence 
be considered per se—and taken as a whole—it leaves no 
room for doubt. “I will and bequeath unto my son John A. 
B., all the remaining part of the old tract of land, exclusive 
of the part above mentioned to my son Robert.” There could 
be.no reason for refusing to hold this to be an immediate gift, 
after having ascertained that a devise in the same terms to 
Robert was to be so expounded. If the gift to Robert comes 
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June 1840 within the “exception” to the disposition made to the wife, 


Joues 
et al. 


Vv 
Posten. 


so must this also. The enquiry then is, does the sentence 
stop here? Is the force of the act, expressed by the terms, 
“TI give and bequeath,” hereexpended? ‘The clause or sec- 
tion continues thus: “ and bequeath unto my son John A. B., 
my still and all her furniture, at the death or marriage of 
my wife—also, my wagon and hind gearing, at her death.” 
Are these words, “ at the death or marriage of my wife,” or 
the words, “at her death,” in the same sentence which con- 
tains the devise of the land—so that the modification express- 
ed by them is applicable to that devise, or are they parts of 
distinct sentences, containing modifications of distinct gifts? 
It seems to us that the rules of grammar oblige us to say—if 
there be no plain reason to the contrary—that these modifica- 
tions are not parts of the sentence in which the land is devis- 
ed, and do not qualify that devise. The still and furniture, 
the wagon and hind gearing, do not follow on after the land, 
as an addition or enumeration of further articles making up 
the subject matter on which the beginning words of the sec- 
tion “I will and bequeath” are to operate—but are separated 
therefrom by distinct words of gift, and a distinct nomination 
of the legatee, “ and bequeath unto my son John A. B,.” &c. 
This shews that the testator is now dealing with a new sub- 
ject, and that the words which follow apply to that only, and 
net to the preceding subject—unless the intent that they 
should do so is plain. The idea is fortified by the peculiar 
language of the last part of the clause, “also,my wagon and 
hind gearing, at her death.” Here isa modification with re- 
spect to the gift of these last articles, somewhat though 
slightly variant from that in the disposition of the articles just 
before mentioned. ‘The clause must, therefcre, be regarded 
as consisting of three sentences, each containing a separate 
disposition of the subject matter of gift therein mentioned. 
The second and third are gifts to be enjoyed at a future day 
—but the first is without qualification, therefore immediate 
and absolute. 

We feel that this mode of exposition is artificial, and of 
course not well calculated to eviscerate the intent of those 
who have expressed themselves in inartificial language. But 
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we can find in this case no plain indications of the testator’s June 1840 
meaning; and, unless we resort to the rule adopted, we shall ~~~ 
be left altogether to conjecture. What the resultof such con- = al. 
jecture might be, it is not easy to say. On the one hand, it P Be 
seems strange that the testator should, in providing for his nee 
wife, give her the full possession of all his plantation, with 

the exceptions thereinafter mentioned, and then, by excep- 

tions, take away more than two-thirds of the seemingly libe- 

ral gift. But, on the other hand, it is manifest that, in the 

devise to one of his married sons, he intended a provision se- 

curing to him a present home for himself and his family— 

and it is very improbable that, in a devise to another married, | mens 
son, he intended to make a provision for him and his family ing a will, 
after the death or marriage of testator’s widow! But we are — 
not permitted to indulge in conjecture. The grammatical —— 


construction must prevail, when an intent to the contrary prevail 
when an in- 


does not plainly appear. ee 
As our opinion corresponds with that expressed by his a 


Honor, in the Court below, the judgment must be affirmed. plainly. e 
pear 
Per Curiam. . Judgment affirmed. 
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June 1840 JOHN L. TERRELL vs. GIDEON WIGGINS. 


If the charge of the Judge to the jury be correct, or be such that the 
party against whom a verdict is found eannot complain of it, a mis- 
take of the jury in finding a verdict without evidence, or againstevi- 
dence, or against the law, can be corrected only by the Judge presid- — 
ing at the trial, and cannot be revised by the Supreme ae upon an — 


appeal. — 


This was an action of Assumpsir, tried at Franklin, on 
the last circuit, before his honor Judge Nasu. 

On the trial, the plaintiff proved that a judgment before a — 
justice of the peace was granted against one Brown and the — 
defendant, who was the surety of Brown in a joint bond or — 
note not expressing any suretyship on its face; that the plain- — 
tiff stayed the judgment, and afterwards paid the same. It 
also appeared, that some months after the judgment was wee = 
en, and after the stay was out, the now plaintiff requested _ 
the plaintiff in that judgment to give him the paper, and’ 
he lived near Brown, he would collect the debt out of him; 
that several months afterwards, the judgment being applied 
for by a constable, iPrder to collect it for the plaintiff in 
the judgment, the now plaintiff gave it to him, but reed 
him to see the plaintiff in the judgment, and get him to grant 
indulgence to. Brown until the succeding antumn, when | 
Brown would be able to pay, observing at the same time, — 
the plaintiff knows I am able; that about two weeks after- — 
wards, the constable, going to make his levy on Brown’s pro- i 
perty, was informed by the now. plaintiff, that Brown had — 
confessed a judgment to him during the interval, and he had — & 
seized Brown’s property under the execution; that Brown’s — 
property was accordingly sold -to satisfy the now plaintiff’s 
demand, and that Brown had all along before that time, pro- — 
perty enough in possession to satisfy the judgment stayed by 
Terrell, the now plaintiff. On this state of facts, the defend- — 
ant contended that Terrell having himself prevented the 
collection of the debt from Brown, was not entitled to recov- 
er fromthe defendant. The plaintiff contended that he was 
the surety both of Brown and the defendant—that both were 
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principals as to him; and that he was entitled to recover Jund 1840" 
what he hed paid to satisty the debt of the defendant. “Terrell 
His Honor being of opinion that the plaintiff was the sure- _—_v 
ty as well of the defendant as of Brown, instructed the jury .W'¢s"s- 

to find for the plaintiff. The jury retired, and after some 
time returned into Court and asked the Judge whether fraud 
must be proved or might be inferred? to which his Honor re- 
plied, that the jury were at liberty to infer any thing which | 
the facts would properly warrant; but, nevertheless, directed 
them that if they believed the evidence in the case, they 
were bound to find a verdict for the plaintiff. The jury a- 
gain retired, and after some time, returned with a verdict for 
the defendant. A new trial was moved for, on the ground 
that the verdict was against law and the instructions of the 
court; but his Honor, holding: the verdict to agree with the 
substantial merits of the case, though against his instructions, 
and the strict legal merits, declined to disturb the verdict— 
The plaintiff’s counsel then objected that the instructions to 
the jury that they might infer fraud was erroneous, and cal- 

‘ culated to misiead the jury, notwithstanding the general di- 
rection to find on the evidence for the’ plaintiff; and prayed . 
anew trial on that ground, which being refused, and judg- 
ment given for the defendant, the plaintiff appealed. ‘The 
case was submitted without argument by 

W. H. Haywood for the plaintiff, and ; 

Badger for the defendant. ‘ 

Rurrin, Chief Justice. The jury could not ave been 
misled to the prejudice of the plaintiff; for the charge of the 
Judge was as explicit as it could be, in favour of the plain- 
tiff. There was, therefore, no error on the part of the court— 
at all events, of which the plaintiff can complain. Then, 
as to error, or rather mistake of the jury in finding a verdict 
without evidence, or against evidence, or against the law; it 
can, if it exist, be corrected only by the Judge presiding at 
the trial, and as has been often, decided, is beyond thé reach 
of this court. Goodman v. Smith, 4 Dev. copter ed df 
Newbern v. Pugh, 2 Hawks, 389. 


Per Curiam. Judgment affirmed. 
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June 1840 WILLIAM HURDLE et al. Ex’rsof HARMAN HUDDLE vs, SI 
pamecenenaed LAS W. ELLIOTT. 


If a parent die leaving a will, and a slave put into the posession of a 
child, be not disposed of in it—that is, should the parent die intestate 
as to such slave, whether the case would be within the proviso of the 
actof 1806, 1 Rev. Stat. ch. 37, sec 17, so as to make the gift good, 
quere? 

Where a testator, who had upon the marriage of his daughter E. placed 
anegro woman, Fanny, in her posression, bequeathed as follows: “I 
lend unto my daughter E. two negroes, named Fanny and Luke, dur- 
ing her natural life, and their increase. Fanny is now in her posses- 
sion. Luke she js to receive after my decease—and if she should 
never have a lawful heir begotten of her own body, for them and their 
increase to be returned to my five children” &c: Jt was held that the 
children of Fanny, born whilst she was in the possession of the 
daughter and her husband, but before the death of the testator, passed 
under the bequest to the daughter. 

The case of Bullock vy. Bullock, 2 Dev. Eq. Rep. 307, approved. 


> =. eee 


This was an action of DeTinve, for two negro slaves by 
the names of Isaac and Esther, tried at Chowan, on the Fall 


circuit of 1839, before his honor Judge Nasu. 

The plaintiffs claimed the slaves in question as executors 
of Harman Hurdle, under whom the defendant claimed; and, 
it appeared upon the trial, that the defendant, some years pre- 
vious to the testator’s death, intermarried with his daughter, 
Elizabeth; that upon the said intermarriage, the testator de- 
livered to the defendant and his wife a negro woman slave 
named Fanny; that the slaves, for the recovery of which this 
suit was brought, were the children of Fanny; and that they 
were born whilst their mother continued in the possession of 
the defendant; that upon said slave Fanny being delivered to 
the defendant and his wife, they took her to their home, and 
had continued in possession of her and her increase ever 
since. By his will the testator bequeathed as follows: 

“T lend unto my daughter, Elizabeth Elliott, two negroes 
named Fanny and Luke, during her natural life, and their 
increase. Fanny is now in her possession—she is to receive 
Luke after my decease—and if she never should have alaw- 
ful heir begotten of her own body, for them and their increase 
to be returned to my five children, namely, Hardy, Joseph, 
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William and Lemuel Hurdle, and Sarah Blanchard—and if Jane 1840 
ever she should have a lawful heir, or heirs begotten of her), a9 
own body, for them to have the two aloresaid negroes and et al. 
their increase forever.” E Hliott. 
It was admitted that the negro woman Fanny, mentioned 
in the bequest, was the negro delivered by the testator to the 
defendant, as above stated; and also, that the plaintiffs, after 
the testator’s death, which took place in 1838, demanded the 
slaves in controversy, before the commencement of this action. 
It was insisted, by the defendant’s counsel, that by the will 
of the testator, no disposition was made of the slaves incon- 
sistent with the possession of the defendant; and that there 
being nothing in the will that indicated a disposition on the 
part of the testator to change the possession of the slaves, the 
plaintiffs were not entitled to recover. His Honor charged 
the jury that the bequest operated as a revocation of the ad- 
vancement; and that the plaintiffs were entitled to recover. 
The plaintiffs, under this charge, had a verdict and judg- 
ment, and the defendant appealed. 


M. Haughton, forthe defendant, referred to the cases of 
Reno’s Ez’rs. vs. Davis & Wife, 4 Hen. & Mum. 283— 
Kenan vs. Roberts, 1 Wash. Rep. 107—Davis vs. Miller, 1 
Call’s Rep. 127— Shelton vs. Shelton, 1 Wash. Rep. 56. 

A. Moore, for the plaintiff, submitted the case without ar- 


gument. 


Rorrtn, Chief Justice. The defendant’s case requires him 
to establish two points. First, that the will contains no dis- 
position of the negroes in dispute; for if it does, then the as- 
sent of the executor is wanting. Second, that as there is no 
such disposition, the issue of Fanny does not vest in the ex- 
ecutor virtule officii, but belongs to the defendant as an ad- 
vancement under the act of 1806, 1 Rev. Stat. ch. 37, sec. 17. 

The last, as a general question, is an important one, and 
merits much consideratien. We do not, however, propose to 
discuss it, much less to decide it, in the present case, as our 
judgment will be for the plaintiff upon the first point. For 
this reason, we should not think it necessary to notice the 
doubt upon the act of 1806, did not the question so plainly 





176 


IN THE SUPREME COURT 


Jane 1840 present itself in the case as to render total silence on it liable 


“eo 


Hurdle 
et al. 


Vv 
Elliott. 


to be mistaken for acquiescence in a dictum found upon it. 
There has certainly been no direct adjudication on the point. 
But in Stallings v. Stallings, 1 Dev. Eq. Rep. 298, it fell 
obiter from a most respectable and reflecting Judge, that if 
if there be a will, and a slave, put into the possession of a 
child, be not disposed of in’ it—that is, should the parent die 
intestate as to it, the case would still be within the proviso, 


so as to make the gift good. As the parent there died with- | 


out making a will at all, there was nothing to call for those 
observations. Nor do we know, that either before or since, 
a remark has fallen from any other member of the Court, to 


indicate an opinion that any thing ghort of a dying without 


will would satisfy the words of the act—“ he or she dying 
intestate.” Certainly, the objections to the doctrine of a par- 
tial intestacy being within the act, are not few nor trivial. 
There is, in the first place, the intestacy mentioned in the act, 
without qualification. Next, the act speaks only of such 
parole gifts as may grow into advancements upon the death 


of the parent; and there is no such thing as advancement or 


hotch-pot in personality upon a partial intestacy. Besides, if 


the gift be good because the will does not dispose of the 
slave, then it must be good so far as by the will the slave is - 


not disposed of. Suppose, then, for example, that a father 
put a negro into his son’s possession, and then by his will 
give the negro to the son for life, and does not limit over the 
remainder: is the son to have the remainder by force of the 
act, in opposition to the clear intent to the contrary, and the 
express limitation for life? These are some of the obstacles 
in the way of the construction, intimated in Stallings v. 


Stallings, which induce the Court to invite discussion on 


it, as an open question, when its determination may be ne- 
cessary to the decision of a cause. Perhaps such discussion 
may commend the doctrine to our adeption; but at present 
we feel obliged to say, that as there has been no adjudication 
on it, we shall willingly hear all that can be said on either 
side of it. This we say with the less hesitation, because 
Judge Henperson himself afterwards, in Bullock v. Bul- 
lock, 2 Dev. Eq. 307, notwithstanding some indistinct ex- 
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_ pressions similar to those before used by him, finally places Jane 1840 
his opinion upon the ground that the will carried the increase “> i, 
to the testator’s daughters, Susan and Lucy. He refers, in- et al, 
deed, and properly enough, to the act of 18/6; but it is only Etliots 
as a guide to the testator’s intent, in aid of the Court, in put- 
ting a construction on the will giving to it something of the 
nature or meaning of a confirmation. He does not intimate 
that those persons could take the increase, by force of the 
statute, as advancements. Unquestionably they could not; 
for if they did not pass under the bequest to the daughters, 
with the original stock, they must have been included in the 
residuary clause, which was found in that will. ‘There was 
not even a partial intestacy there; and, consequently, the 
Court looked anxiously through the whole will, to ascertain 
the intent, that the daughters should take the increase born 
in their possession. 

Onur decision, in the present case, is formed upon the same 
nd—and much upon the authority of Bullock v. Bul- 
lock. We think the negroes sued for, are disposed of in the 
will; and, consequently, that the plaintiff must recover, as his 
assent to the legacy does not appear. In the case just men- 
tioned, the testator gave to his daughters the negroes, stocks 

_ of horses, cattle, household goods, &c., which he put into 
their possession respectively upon theit marriage. The will 
was silent as to the:increase. Yet it was held, that the issue 
born in the possession of the daughters, in the life time of the 
father, passed; because the reference to the possessions of the 
daughters shewed the testator meant them to take as ftom the 
delivery of the possession. Here the language is still stronger; 
for, besides referring to the possession, the will, in connexion 
with that reference; expressly mentions the inérease. “I 
lend unto my daughter E., two negfoes, named Fanny and 
Luke, during her natural life, and their increase. Fanny is 
now in her possession, She is to receive Luke after my de- 
cease.” ‘The word “ increase,” is not unequivocal. Gene- 
rally speaking, indeed, it carries only issue born after the 
death of the testator; yet sometimes it has carried that born 
after the date of the will; and it may even take that born be-. 
fore the date of the will; upon the apparent intent. We have 

22 
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not the whole of this will before us; and, therefore, cannot say 
what might be collected from other parts of it. But, upon 
the words of this clause, and the facts stated in the case, we 
think the testator intended to give all the issue Fanny had, 
from the time he delivered her to his daughter. Why else 
did he make a reference to her possession? It was not neces- 
sary, for the purpose ‘of identifying the negro; which was 
sufficiently done by her name. He had a different thing in 
his mind, in mentioning the possession of that negro; which 
was, to date the period from which the benefit of the gift 
should commence; for, he goes on to say, as to the other ne- 
gro, “she is to receive him after my death.” Undoubtedly 
we are to collect from this, that it was the purpose of the tes- 
tator, unless he should revoke his will, to treat Fanny as his 
daughter's, before his death; and that she should, at least, 
have the issue born after the making of the will. If so, we 
think we must hold, from the reference to her possession, that 
the effect of that is to be carried back to the time the possess- 
ion was acquired.. Thisis, in some degree, confirmed by the 
improbability that the testator intended these two small chil- 
dren to be separated from their mother; and yet more so, by 
the circumstance that, whether effectually or not, is not ma- 
terial to this purpose, he gives over to his other children all 
he gives to the daughter, including the mother and issue, up- 
on the death of the daughter, without having “ a lawful heir 
begotten of her body.” 

We think, therefore, the plaintiff is entitled to recover at 
law; though, unless the slaves be wanted for the purpose of 
paying debts, the defendant may, in another forum, claim 
them as a part of his wife’s legacy. 


Per Curiam. Judgment affirmed. 
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June 1840 


An absolute bill of sale for slaves, accompanied with a parole contract be- 
tween the parties that the vendor might redeem or re-purchase the slaves 
by re-paying the same price, is not void as against the creditors of the 
veudor under the act of 1820, 1 Rev. Stat. ch. 37, sec. 23, or the 13th 
Eliz., 1 Rev. Stat. ch. 50, sec. 1, when it is admitted that the sale 
was not, and was not intended to be, a mortgage, but was bona fide 
absolute, and for a fair price. 

The case of Gregory v. Perkins, 4 Dev. Rep. 50, distinguished trom 
this and approved. 


The plaintiff, Newsom, sued out an attachment against 
the defendant, Roles, and had it levied upon several slaves, 
as the property of Roles, but which were then in the pos- 
session of one Samuel Harris; whereupon Harris filed an in- 
terplea, in which he claimed the slaves as his own. An is- 
sue was thereupon made up.between the said Harris and 
Newsom, the plaintiff, in the attachment, to try whether the 
said slaves were the property of the said Harris, the inter- 
pleader, or of the said Roles, the defendant in the attach- 
ment; which issue was tried at Franklin, on the last circuit, 
before his honor Judge Nasu. 

On the part of Harris, a general power of attorney from 
Roles to one John L. Terrell, dated the Ist Dec., 1838, was 
produced and proved; and it was also proved, that the said 
Harris, before the suing out of the attachment, to wit, on 
the 2nd of April, 1839, purchased the slaves in question of 
the said John L. Terrell, at the price of $1,225—paid the 
purchase mqney, and the slaves were delived to him by Ter- 
rell, who, at the same time, executed and delivered to. him 
an absolute bill of sale, of that date, for the said slaves.— 
The plaintiff, Newsom, thereupon, called as a witness the 
said John L. Terrell, who deposed that Roles, being about 
to go to the south western country, to attend to affairs there, 
of importance to him, executed the power of attorney afore- 
said, in order to make the witness his general agent, during 
his absence; that while he was so absent, the witness found 
the state of Roles’s affairs here, to be such, that a sale of his 
property might be necessary before his return, wrote to him 
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June 1840 to that effect, and was, in reply, directed by him, that if he 

Newsom 28d to sell these negroes, as they were favorite slaves, and 

v___ he, Roles, expected so to arrange his affairs in the south west 

Roles. as to enable him to save the slaves, he, witness, should re- 

serve a right to Roles, to redeem or re-purchase them. That 

afterwards, Harris, who was asurety of Roles to one Alston, 

in a bond for $1,000, applied to the witness as Roles’s agent, 

to do something for his security; and proposed to take bonds 

for that purpose, This being declined, Harris proposed to 

purchase the negroes in question, and the witness agreed to 

sell them to Harris at the price of $1,225; that being the 

value of the negroes, as stated in a memorandum of Roles, 

and being, in the opinion of the witness, a full and fair price 

for them; that the price was paid as follows; to wit, $1,000 

paid to discharge the bond to Alston—by discharge of 

$93:18 cts. due from Roles to Harris on a bond; and by the 

payment to the witness of the balance, to wit, $131:82 cts.; 

and the negroes were delivered, and the bill of sale execut- 

ed, as before stated: that in the contract of sale between the 

witness and Harris, it was expressly agreed that Roles should 

have the privilege to redeem or re-purchase the slaves, if he 

chose, by repaying the same sum to Harris; that witness, 

without such reservation, would not have felt at liberty, un- 

der his instructions, to sell, and would not have sold, the 

said slaves to Harris. Being cross-examined, the witness 

further proved, that no mortgage was intended; that it was a 

sale of the negroes to Harris; that as soon as it was complet- 

ed, the relation of debtor and creditor, or surety, ceased be- 

tween Harris and Roles; that the negroes were entirely at 

Harris’s risk; that Roles was under no obligation to redeem 

or re-take the negroes; but that the sale was an absolute one, 

except the privilege to Roles, at his option, merely to re- 
purchase the slaves. 

The plaintiff, Newsom, also proved the debt on which his , 
action was brought, and it was admitted that it was a debt 
fairly owing from the said Roles. 

The plaintiff’s counsel, admitting that the transaction a- 
foresaid, between the said Harris and Terrell, was, in fact, 
bana fide, and was not, in law,a mortgage, nor designed as 
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such, nevertheless insisted that, in law, the title to the said June 1840 
slaves did not pass to Harris as against the creditors of Roles, 
and that the jury ought to. find the issue against Harrison y 
his interplea; and thereupon a verdict was taken by consent Roles. 
for the plaintiff, Newsom, on the said issue, subject to the 
opinion of the court, upon the matters above stated, as a case 
reserved; and judgment to be entered upon the said interplea 
(notwithstanding the said verdict) according to the opinion 

of the court: and the court being of opinion thereupon for 

the plaintiff, Newsom, a judgment was rendered for him, and 

the interpleader, Harris, appealed. 

Badger, for the interpleader, Harris, contended that the 
Judge was misled by general expressions, in the case ot 
Gregory v. Perkins, 4 Dev. Rep. 50, and argued to shew 
that there was an essential difference between mortgages and 
conditional sales, Poindexter v.. McCannon, 1 Dev. Eq. 

Rep. 373. 

W. H. Haywood and Battle, for the plaintiff, Newsom, 
relied upon the case of Gregory v. Perkins, and contented 
that the right to re-purchase the slaves was a valuable right 
in Roles, to the benefit of which his creditors ought to be 
entitled; and that, as it.was not inserted in the deed, so that 
it might be registered with it, the deed was void as against 
the creditors of Roles. ‘They also referred to, and comment- 
ed upon, the cases of Poindexter v. McCannon, ubi supra, 
and Munnerlin v. Birmingham, 2 Dey. & Bat. Eq. 

Rep. 358. 


Newsom 


Rurrin, Chief Justice. ‘There is no reason, we think, for 
impeaching the conveyance to Harris. He paid the full val- 
ue of the slaves, not as a loan, but as the price upon a pur- 
chase, and took a deed and immediate possession. It is true, 
there was a verbal agreement or understanding, that Roles, 
upon his return, might “redeem or re-purchase.” But it 
does not follow, that before his return, a creditor might at- 
tach and sell the negroes. The plaintiff’s counsel admitted 
at the trial, that the transaction was bona fide, and was not a 
mortgage, nor intended tobe so. It appears to us, that those 
admissions are decisive against this action. Had there been 
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Jane 1840in reality a mortgage, with a parole proviso for redemption, 
Seance properly speaking, then, as that would have been in evasion 


v 
Roles. 


of the act of 1820, 1 Rev. Stat. ch. 37, sec 23, the deed 
would have been void. Gregory v. Perkins, 4 Dev. 50.— 
But, as contradistirguished from a mortgage, this transaction 
has every feature of asale and conveyance, accompanied by 
a parole agreement for a re-sale at the same full price, at the 
election of the first owner. Poindexter v. MMcCannon, 1 
Dev. Eq. 373. Indeed, that follows from the admission, that 
a mortgage was not intended. The counsel for the plain- 
tiff insists, however, that if the transaction be in its naturefa 
contract for the re-sale of the negroes, it is fraudulent and 
void as to the creditors, because there is, as he says, a valua- 
ble interest in the debtor, not reserved openly in the deed, 
but resting in confidence between the parties. For these po- 
sitions, the case of Gregory v. Perkins, is the authority — 
But that case has in view, throughout, only those convey- 
anoes, which, whatever de their form, are intended by the 
parties as securities: upon which, if the instrument set 
forth the true and whole agreement, the property, in the 
view of a Court of Equity, is deemed to be all along in the 
apparent vendor, though liable as a security, for a sum of 
money to the apparent vendee. In other words, that case 
treats of such transactions as seem to the world to be real 
sales; but are, as between the parties, secretly mortgages, or 
in the nature of mortgages. But, the present is a transac- 
tion of a different kind. 'There might possibly have been a 
dispute—though a very slight one—whether this were in- 
tended as a security or not. But when it is once ascertained 
that it was not so intended, and that it is fair and honest in 
its present form, it follows that neither the act of 1820, nor 
of 13 Eliz., 1 Rev. Stat. ch. 50, sec. 1, can touch it. The 
omission of any provision for a re-sale, in writing, does in no 
manner prejudice the creditor; for if it had been inserted, it 
would not have vested in Roles a property in the slaves, 
which the creditor could reach either at law or in equity. It 
is to be recollected, that if it had been put into the deed, it 
would not have made it a mortgage; for that was not intend- 
ed; and, consequently, we must say, it should not have that 
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effect. It was not, therefore, a conditional sale; but was a June 1840 
sale with a fair stipulation to re-sell. That differs not at all~ ~~~ 
from an ordinary contract to sell. Both constitute executory 

personal centracts, and are merely choses in action. The 

party alone can enforce the contract, and not his creditors; and 

even the party can claim the benefit of it only by a strict ob- 

servance of the time, and every thing else to be done on his 

part—as to which, nothing appears in this case. 

The judgment must, therefore, be reversed; and, under the 
agreement of the parties appearing in the record, there must, 
notwithstanding the verdict, be judgment in favour of Harris 
upon his interplea. 


Per Curiam. Judgment reversed. 


CELESTIA A. TILLMAN vs. ELIAS SINCLAIR. 


A limitation in a deed, by a donor, of slaves to himself for life, ** and af. 
ter his death, in the event of his having no heirs,” to his niece, is, by 
the operation of the act of 1823, 1 Rev. Stat. ch. 37, sec. 22, in connec- 
tion with that of 1827, 1 Rev. Stat. ch. 43, sec. 3; or, by the former, 
and the principles of the common Jaw, independent of the latter act, 
valid, and vests a title to the slaves M the niece, upon the death of the 
donor without children. 

A bequest by a testator, “ in the event of his having no heirs,” to his 
niece, is good at common law, and vests a title in the niece, if the tes- 


tator die without children. 


This was an action of Derrinve, for three negro slaves, 
named Beck, Eli and Enos, tried before his honor Judge Bat- 
LEY, at Montgomery, on the last circuit. 

lt was admitted that the defendant was in possession of the 
slaves in question, as the administrator of Howell Harris, Ju- 
nior. The plaintiff claimed the said slaves under the fol- 
lowing instrument, which was offered in evidence: 

“ Know all men by these presents, that I, Howell Harris, 
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June 1840 Jr, of the county of Montgomery and State of North Caroli- 


Tillman 
v 
Sinclair. 


na, for and in consideration of the natural love and affection 
which I have for my niece, Celestia Ann Tillman, daughter 
of John and Eliza Tillman, do give, grant and convey to the 
said Celestia Ann Tillman; the following negroes, to wit: 
one negro woman by the name of Beck, and her child Eli; 
and one negro boy named Enos. ‘The condition of this deed 
of gift is such, that the aforesaid negroes are to remain in the 
possession of him, the said Howell Harris; Jr., during his life 
time; and the monies arising from the hire of the said ne- 
gtoes, are to be collected for his use and benefit; and, after 
his death, in the event of his having no heirs, then, in that 
case, the aforesaid Celestia Ann Tillman to have and to hold 
the said negroes, Beck, Eli and Enos; against the claim or 
claims of all persons whatsoever. In witness whereof, the 
said Howell Harris, Jr. hath hereunto set his hand and ‘eal; 
the 16th of November, 1836. 
. HOWELL HARRIS, seat. 
Witness, Far. Marry, 
Mary Harris.” 

There was a dispute, on the trial, whether this instrument 
had ever been delivered—as to which several witnesses were 
examined—but it is unnecessary to state their testimony, as 
all the points made on the trial were abandoned in the Su- 
preme Court, except that relating to the construction of the 
instrument; as to which the defendant insisted that the limi- 
tation contained in the deed Yas too remote, and did not vest 
a title in the plaintiff. But his Honor, being of a different 
opinion, charged the jury that the instrument did vest a title 
to the slaves in the plaintiff. The jury returned a verdict 
for the plaintiff; upon which she had judgment, and the de- 
fendant appealed. 

Badger for the defendant. 

Mendenhall and Winston for the plaintiff. 


Rurrin, Chief Justice. We have had no hesitation in a- 
dopting the construction of the deed in favour of the plain- 
tiff. 

By the act of 1823, 1 Rev. Stat. ch. 37, sec. 22, a limita- 
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tion by deed of slaves to one in remainder, after a reservation June 1840 

to the donor for his life, is unquestionably good; because, had “Tillman 

it been a bequest for life from another person to thisdonor, ¥ 

and then over, it would, in 1823, have been effectual. But Sinclair. 

it is said, that in the present case it is different, inasmuch as 

this is a limitation, not merely after a life estate in the donor, 

but “after the death of the donor, having no heirs;” because, 

at the making of the act, a gift over by will was void, which 

was limited to take effect upon the death ofa first taker “with- 

out heirs,” or “ having no heirs”; and this deed is not helped 

by the act of 1827, 1 Rev. Stat. ch. 43, sec. 3, for the reason, 

that the act of 1823 only makes good such limitations by 
deed, as were then good by way of executory devise. 

We see no reason for thus restricting the operation of the 

act of 1823. It is a remedial and beneficial act, relating to 
limitations of a species of property; in which consists a large 
portion of the substance out of which our citizens make fam- 

ily provisions and settlements. It ought, therefore, to be con- 
strued with a liberality which will admit all those modifica. 

tions of interest in the property, which the heads of families 
usually desire, arid the interests of the whole family may re- 
quire, as far as the words will allow the Court to go. The 
general purpose of the Legislature may be plainly seen. It 

was, to authorise whatever might be done by will, to be done 

also by deed. Why should it be supposed that the Legisla- 

ture meant'such things only as might, at that time, be done 

by will? If, afterwards, it was thought proper to render, by 
statute, a limitation by will good, which then was not good, 

for the same reason, while the act of 1823 is left in the stat- 

ute book, it would seem that the Legislature must wish, and 

have designed, that a like limitation in a deed should operate 
effectually. ‘There could be no motive for tying down the 

law of 1823 to the very moment of its enactment. On the 

contrary, the sound construction of the act seems to be, that 

only one thing is requisite to bring a case within it—and that 

is, that the deedshould be “ thereafter made.” If it be, and 

at the time of the making ef the deed, its provisions, if con- 

tained in a will, would in law be good, so shall they be in 

23 
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lature can be otherwise satisfied. 

Then, applying the act of 1827 to this question, it puts it 
beyond. doubt. The act does not, indeed, use these very 
words, “ having no heirs”; yet they are equivalent to those 
found in it, which are mentioned but as examples of a class 
of phrases then in the minds of the law-makers. As the 
means of ascertaining the event on which a slave is to go 
over, and the period within which that event must occur, if 
it occur at all, the effect of the act is to make the popular ac- 
ceptation of all such expressions as those enumerated in it, 
their legal signification in future, instead of that which had 
previously prevailed: so as to give the thing to.the first taker 
absolutely, if he leave a child surviving him; or, if the first 
taker leave no such surviving child, to give the thing then to 
the remainder man absolutely. 

. But without such a construction of the act, and suppos- 
ing that of 1823 not to have within its purview devises ren- 
dered valid by subsequent enactments; yet we think the pro- 
visions of the deed before us might be supported, independ- 
ent of the act of 1827, upon a principle of the common law. 
This disposition is by one not having a child at the time, and 
to take effect in default of heirs—not of a devisee or of any 
third person, but of the donor himself—it is plain from the 
fact, that the donee is stated in the deed to be the niece of 
the donor, that the term “heirs” here means children, or is- 
sue, or heirs of the body. It is perfectly clear, when the lim- 
itation in a will is upon the failure of the testator’s own is- 
sue, that the intention must merely be to create a contingen- 
cy, on which the legacy will take effect at the death ef the 
testator, if there then be no issue. A testator means, in such 
a case, to say, this is my will on condition, or provided I 
leave no child of my own; but if I leave a child, then of 
course I shall not wish to give my property away from him, 
and this shall not be my will.” The cases upon this sub- 
ject, from that of French v. Caddell, 3 Bro. P. C. 257, down 
to that of Sanford v. Irby, 3 Barn. & Ald. 654, are collect- 
ed.in 2 Pow. Dev. 567, Mr. Jarmin’s edition; and they clear- 
ly establish the rule here laid down. 
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Upon the other points stated in the record, the counsel for June 1849 
the defendant properly, as we think, yielded the case; and “~~~ 
upon the whole, therefore, the judgment must be affirmed. 


Per Curiam, Judgment affirmed. 


HAMILTON HESTER vs. BENNETT HESTER. 


The costs which the act of 1818, 1 Rev. Stat. ch. 4, sec. 26, requires to 
be taxed double, against a party who appeals to the Supreme Coart, 
and fails to carry up and file the record in proper time, are only those 
of the Supreme Court. 


This was a Rute, to shew cause why an execution should 
not be set aside, and satisfaction entered of the judgment on 
which the same was issued, submitted to his honor Judge 
Dicx, at Granville, on the last circuit, upon the following 
statement of facts: 

An issue was made up in the County Court of Granville, 
between Bennett Hester and Hamilton Hester, to try whether 
a paper writing, offered for probate, was the last will of Ben- 
jamin Hester, deceased. This issue was tried in the County 
Court, and an appeal taken from the judgment rendered. in 
that Court to the Superior Court, where it was tried, at Sep- 
tember Term, 1838, and a verdict being found in favor of 
the will, the said Humilton obtained an appeal to the Su- 
preme Court, and failing to fife the transcript in the clerk’s 
office of that court, within the time limited by law, the said 
Bennett procured a certificate of the failure, filed it in the of- 
fice of the clerk of the Superior Court, and demanded an 
execution for double costs, according to the Act of Assem- 
bly, concerning appeals to the Supreme Court, (1 Rev. Stat. 
ch. 4, sec. 26.) An execution was accordingly issued for 
double the whole costs in the County and Superior Qourt, 
amounting to the sum of $672 94 cts., which was the execu- 
tion referred to in the above rule. The said Hamilton paid 
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Jane 1840 to the sheriff thesum of $366 47 cts., being the amount of 


Hester 
v 
Hester. 


the single costs $336 47 cts., and $30 as the double of the 
usual amount of costs upon appeals, in the Supreme Court, 
and, jnsisting that the costs to which he was justly liable 
were thereby satisfied, obtained this rule. The said Hamil- 
ton, by his counsel, insisted that the costs which were to be 
doubled, were those of the Supreme Court, and as he had 
paid such amount, he claimed to have his rule made abso- 
Jute, without any further payment; and if this construction 
be in Jaw the true one, it was admitted that the payment was 
in full of the costs, and the rule shculd be made absolute.— 
But the said Bennett denying that to be the construction, in- 
sisted that the costs to be doubled were all the costs of the two 
courts, (except the fees of the witnesses for the said Hamil- 
ton,) which are as follows: 

Single costs in the County Court $96:19 
Court or officer’s costs in that court 81:95 
Witness of the said Bennett, in the issue 

in that court 10:88 


$189:02 
Single costs ot the Superior Court $240:08 
Court or officer’s costs in that court 53:10 

Witneses ot said Bennett, in the issue in 

that court 121:48 

. ———  $414:86 

Making amount of costs for which exe- cuigunneniil 

cution should be 603 88 


And as the sum paid was on] $366:47 
'I'herefore there should be thé further sum of 237:41 
paid on the execution. 

And the said Bennett further insisted, that if this should 
not be correct, then the court costs of both courts should be 
doubled as follows: 

Single costs of both courts $336:47 
Officers, or court costs of the County C’t. $81:95 


Do do of the Superior C’t. 53:10 
$135:05 


$471:52 


—- 
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And then there should be paid the further sum of $105 05 June 1840 
cts., in addition to the payment already made. And the said ~, oil 
Hamilton insisted that if his construction as above were not vy 
correct, then ‘he contended that the costs to be doubled, were «Hester. 
costs taxed in the Superior Court, and consequently they 

were only the costs incurred in that court, and not in the 

County Court—and if so, they must be computed as follows: 

Single costs of both courts $336:47 

One half the officers costs of the Superior Court ~- 26:55 


$362:92 

And so the exectuion was satisfied by being overpaid—or 
else thus: 

Single costs $336:47 

Half officers’ costs $26:55 


Half taxed witness costs 60:74 
——-_—=—‘@87:29 


$423.76 


And then the execution would ke satisfied by the pe payment 
of the additional sum of $57 29 cts. 

Ard it was agreed that his Honor should direct satisfac- 
tion to be entered upon the execution, either without further 
payment, or with such further payment as upon either of 
the foregoing views should seem to him to be just, or to or- 
der such other payment, or give such other directions in the 
premises touching the re-taxation of the costs, setting aside 
the execution, or causing satisfaction of the judgment to be 
entered, as to him should seem meet and Proper. 

And thereupon his Honor, being of opinion that the costs 
contemplated by the statute to be doubled, were the costs for 
which judgment passed in the Superior Court, (no matter in 
which court the said costs may have accrued,) excluding 
therefrom the witness tickets, declared that the true sum for 
which the execution should have issued, was $471:52 
from which deducting 366:47 


the sum paid, there remained due 105 05 
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Jane 1840to the sheriff thesum of $366 47 cts., being the amount of 


the single costs $336 47 cts., and $30 as the double of the 
usual amount of costs upon appeals, in the Supreme Court, 
and, jnsisting that the costs to which he was justly liable 
were thereby satisfied, obtained this rule. The said Hamil- 
ton, by his counsel, insisted that the costs which were to be 
doubled, were those of the Supreme Court, and as he had 
paid such amount, he claimed to have his rule made abso- 
lute, without any further payment; and if this construction 
be in law the true one, it was admitted that the payment was 
in full of the costs, and the rule shculd be made absolute.— 
But the said Bennett denying that to be the construction, in- 
sisted that the costs to be doubled were all the costs of the two 
courts, (except the fees of the witnesses for the said Hamil- 
ton,) which are as follows: 











Single costs in the County Court $96:19 
Court or officer’s costs in that court 81:95 
Witness of the said Bennett, in the issue 
in that court 10:88 
$189:02 
Single costs ot the Superior Court $240:08 
Court or officer’s costs in that court 53:10 
Witneses of said Bennett, in the issue in 
that court 121:48 
$414:86 
Making amount of costs for which exe- << 
cution should be $603 88 
And as the sum paid was only $366:47 
'I‘herefore there should be the further sum of 237:41 


paid on the execution. 

And the said Bennett further insisted, that if this should 
not be correct, then the court costs of both courts should be 
doubled as follows: 

Single costs of both courts $336:47 
Officers, or court costs of the County C’t. $81:95 


Do do of the Superior C’t. 53:10 
—— $135:05 





$471:52 





—_—- 
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And then there should be paid the further sum of $105 05 June 1840 


cts., in addition to the payment already made. And the said 
Hamilton insisted that if his construction as above were not 
correct, then ‘he contended that the costs to be doubled, were 
costs taxed in the Superior Court, and consequentiy they 
were only the costs incurred in that court, and not in the 
County Court—and if so, they must be computed as follows: 





Single costs of both courts $336:47 
One half the officers costs of the Superior Court ~- 26:55 
$362:92 








And so the exectuion was satisfied by being overpaid—or 
else thus: 


Single costs $336:47 
Half officers’ costs $26:55 
Half taxed witness costs 60:74 
—— 87:29 
$423:7 


6 








And then the execution would te satisfied by the payment 
of the additional sum of $57 29 cts. 

Ard it was agreed that his Honor should direct satisfac- 
tion to be entered upon the execution, either without further 
payment, or with such further payment as upon either of 
the foregoing views should seem to him to be just, or to or- 
der such other payment, or give such other directions in the 
premises touching the re-taxation of the costs, setting aside 
the execution, or causing satisfaction of the judgment to be 
entered, as to him should seem meet and proper. 

And thereupon his Honor, being of opinion that the costs 
contemplated by the statute to be doubled, were the costs for 
which judgment passed in the Superior Court, (no matter in 
which court the said costs may have accrued,) excluding 
therefrom the witness tickets, declared that the true sum for 
which the execution should have issued, was $471:52 
from which deducting 366:47 


the sum paid, there remained due 105 05 
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June 1840 and ordered, that upon the payment into Court, to the use of 
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Hester, 


the said Bennett, of the said sum of $105 05, the execution 
should be superseded, and satisfaction entered of the judg- 
ment—and should the same not be paid, then it was ordered 
that the clerk should tax the costs according to this opinion, 
at $471 52, and issue execution therefor, giving credit 
thereon for the said sum of $366 47 cts. already paid; from 
which judgment the said Bennett appealed to the Supreme 
Court. 


Badger for the appellant. 
No counsel appeared for the other party in this Court. 


Rurrtin, Chief Justice. If the party appealing to this 
Court do not bring up the record, the appellee may, by the 
act of 1818, 1 Rev. Stat. ch. 4, sec. 26, either file it or obtain 
a certificate of the Clerk of the appellant’s failure; and upon 
that certificate being; filed with the Clerk of the Superior 
Court, he is to record it, “and then issue execution on the 
judgment rendered in the Superior Court, as though no ap- 
peal had been prayed, taxing double costs against the appel- 
lant.” 

This case turns on the meaning of that act—the question 
being, what costs the Legislature intended to be doubled? 

His Honor thought them to be all the costs for which judg- 
ment had been rendered in the Superior Court, including 
those incurred in the County Court—excepting those incur- 
red for witnesses. He ordered accordingly; and the party 
claiming the double costs appealed to this Court. 

The act is not express as to what costs, or as to the costs 
of what Court or Courts the clerk is to tax double. The 
meaning is, therefore, to be collected as well as we can by 
construction. There are two considerations applicable to the 
question; by the one or the other of which, as it seems to us, 
the true interpretation must be determined. The one is, that 
the Legislature contemplated the costs for which judgment 
was rendered in the Superior Court; because they are ascer- 
tained by adjudication, and that judgment is to regulate the 
clerk of that court in issuing the execution. The other is, 
that the costs within the purview of the act, are those ineur- 
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red by the appellee, by reason of the appeal which the other June 1840 


party abandons. The judgment in the Superior Court upon ~ 
this motion, proceeds upon neither of these principles. It 
rejects the latter altogether; and adopts the former in part, 
but does not follow it out. If the judgment in the Superior 
Court determines the costs in question, then the attendance 
of witnesses must be includ+d, as well as the fees of attor- 
neys.and officers. For, those persons do not receive the mo- 
ney adjudged on their account; but the party to the suit re- 
covers back what he has paid to them, and those sums are 
doubled and adjudged for his benefit. ‘The act has no excep-- 
tion as to the witnesses; and there is no more reason for say- 
ing that the party may double the payments to the sheriff, 
clerk and attorney, than that he may do the same with the 
payments to his witnesses. The decision in the Superior 
Court cannot, therefore, be right; but must be either for too 
much or too little. Itdeparts from its own principle. It re- 
mains, then, to consider which of those two principles is to 
govern the construction; and, in our opinion, it is the latter. 
We are led to this conclusion by looking to the mischief in 
the contemplation of the Legislature; the reasonableness of 
the remedy upon the one exposition or the other; and the 
provisions of the cther acts in pari materia. 

The mischief is that of taking frivolous and dilatory ap- 
peals, without the intention to prosecute them; whereby the 
appellee may be unnecessarily put to costs. It was fit the 
Legislature should attempt to prevent that, by such a penalty 
as would probably correct the evil. But, while we would ex- 
pect it to be generally effectual, we should also expect it net 
to be ruinous, perhaps, to one side, and to confer an unmeri- 
ted bounty on the other. On the contrary, we should antici- 
pate that it would be reasonable in amount; and, especially, 
such as would operate with uniformity, or nearly so, not on- 
ly on all persons incurring it, but also in amount to each per- 
son who should incur it. The enormity of the forfeiture is, 
of itself, a strong argument against doubling the costs ad- 
judged in the Superior Court; which may include costs in 
the County Court, although the appeal from that Court was 
prosecuted in good faith. It is a penalty far beyond the de- 
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moderation will satisfy the words of the act. Besides, there 
is another circumstance entitled to much weight on this ques- 
tion. ‘The default is the same in each appellant who fails 
to file the transcript, and who, therefore, ought to be visited 
with the lixe mulct. But upon the construction claimed for 
the appellant in this case, the penalty will vary with every 
case; and that not slightly, but with extreme differences. It 
is not respectful to attribute such hard and partial purposes 
to the Legislature. Onthe contrary, there seems to be much 
reason for laying such a penalty as will induce a party not 
to appeal frivolously, and as will indemnify and fully indem- 
nify the appellee out of the appellant, for all the inconveni- 
ences arising to him from such an appeal. ‘This is sufficient- 
ly done by doubling all the costs to which the appellee has 
been put by the appeal; which, in this case, are the costs in- 
curred in the Supreme Court, by employing an attorney to 
represent him here, and by getting the clerk’s certificate, as 
required by the act. The costs of this court are those, there- 
fore, within the purview of the act, as we think. Upon that 
construction, the same forfeiture is ineurred by every person 
committing the same default. 

There is another thing, leading to the same conelusion, not 
less cogent than those mentioned. In the Revised Statute, 
“ concerning appeals,” c. 4, sec. 6, it is provided, that upon 
appeals from the Courty Court, the appellee may file the 
transcript, “and, on motion in the Superior Court, the judg- 
ment ot the court below shall be affirmed with double costs, 
to be paid by the appellant.” What costs are meant in this 
part of the act? Upon the appellant’s own hypothesis, they 
are those ot the Superior Court, because the judgment for 
them is given in the Superior Court. No doubt those are 
the costs; but not for the reason given. That section of the 
act is taken from the Court Law, 1777, Rev. ch. 115, sec. 77; 
which, after directing the appellant to file the transcript fif- 
teen days before the sitting of the Court, enacts that if he do — 
not file it, “the judgment of the County Coart shall be af- 
firmed, and the appellant shall pay double costs in the Su- 
perior Court.” This explicit provision renders the whole 
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policy of the Legislature, upon questions of this sort, clear; June 1840 


and requires us to receive similar expressions upon a kin 
subject, though somewhat more vague, im a sense consistent 
with that policy. The double costs are not those incurred 
in the Court from which the appeal was taken, but those in 
the Court ¢o which it is taken. Neither the language of the 
law, nor the purposes of justice towards the appellee, require 
more. 

To this it may be objected, that the execution will issue 
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without a judgment to authorise it, and for costs of another 


Court, which the Clerk of the Superior Court cannot know, 
nor have the means of ascertaining. But those difficulties 
are easily answered or obviated, Whether the costs be those 
of the Superior or Supreme Court, it is obvious that, in ei- 
ther case, the clerk issues the execution without, in form, the 
warrant of a judgment. In that respect, the case is, there- 
fore, the same upon either construction. But the recorded 
certificate from this Court, by force of the statute, stands in 
the place of, and is a judgment for, this purpose, in. point of 
efficacy. The act does not, therefore, require the execution 
for double costs to be issued from the Superior Court, upon 
an idea that those costs are there adjudged by the Court; but 
merely for convenience. Nor do we see much in the sup- 
posed difficulty in ascertaining the costs of the Supreme 
Court. A statement of them may be appended by the Clerk 
of this Court to the certificate he must give of the appellant’s 
default. ‘They will consist only of his own fee, and that of 
the appellee’s attorney, if he have one; and the act of 1798, 
1 Rev. Stat. ch. 31, sec. 62, furnishes an easy method to ei- 
ther clerk, of establishing the relation between the party and 
his attorney. Besides, costs in all cases are taxed by the 
clerk; and this, like every other taxation by him, is subject 
to re-taxation, upon the complaint of either parfy, as in the 
case before us. So there can be no danger of not ultimately 
arriving correctly at the costs ineurred by the appellee, by 
reason of the appeal; the double of which, as we conceive, 
it was the purpose of the Legislature.to give him. 
Therefore the judgment of the Superior Court must be re- 
versed, and a judgment entered on the rule in that Court in 
24 
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June 1840conformity to this opinion. As that judgment will be less 
~ favourable to the appellant than that from which he appeal- 
ed, he, the appellant, must pay-the costs of this Court. 





Per Curiam. Judgment reversed. 


DEN ON DEM. OF THE COMMISSIONERS OF THE TOWN 
OF BATH ws. WILSON BOYD. 


Where an act of the Legislature, after reciting that a certain tract of 
Jand adjacent to Bath town “ was gfanted and surveyed for a common 
for the use of the said town, bat the title thereof hath never been ful. 
ly confirmed,”’ declared * that the said Jand shall be, and hereby is ap- 
pointed a common to lie perpetually for the use and benefit of the in- 
habitants of Bath town, under such restrictions and regulations as are 
or shall be appointed for town commons; and that the inspection and 
immediate care of looking after the said common he in the commission- 
ers of the said town for the time being:”’ Jt was held that the tract of 
land itself,and not a mete right of common in it, was thereby granted 
to the inhabitants of Bath town, to be held for a town common; and 
this especially where it appeared that a subsequent act provided “ for 
fencing the town of Bath, and re-surveying the common belonging to 
the said town.” And it was further held that if the inhabitants of Bath 
town were not a corporation before, the act ipso facto created them a 
body politic for the purposes of that grant; and that a subsequent-act 
continuing their corporate existence under the name of the commis- 
sioners of the town of Bath,” enabled them to maintain an action of 
ejectment for the said land in that name. 


This was an action of ExyectmMenrt, for a tract of land, 
tried at Beaufort, on the last cireuit, before his honor Judge 
Toomer. 

The lessors of the plaintiff, to shew title to the premises 
described in the declaration, gave in evidence an act passed 
in the year 1729, entitled “an act to confirm Bath town 
common,” contained in Martin’s collection of the private 
acts, page 5; and another act in the same collection, 
“page 9; passed in the year 1745, ch. 11, entitled “an act for 


fencing the town of Batl, and re-surveying the common:be- 
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longing to the said town,” &c.; and also an act passed in the June 1840 
year 1834, Pamphlet act, page 80, entitled “an act for the nee os 
better regulation of the town of Bath, in Beaufort county.” ~ Bayh 
The lessors of the plaintiff contended that the act of 1729 Bovd 
created a bedy corporate, and granted to that body theland =’ 
described in the declaration; and that the rights of that body 
had been transmitted to them, the lessors of the plaintiff, 
by the aforesaid acts ‘of 1745 and 1834, or by operation of 
law.. The defendant insisted that no body corporate was 
created by the act of 1729; that the said act granted no land; 
that if any thing was granted, it was a mere right of com- 
mon, an incorporeal hereditament, for the disturbance of 
which, this action could not be maintained; and that the 
lessors of the plaintiff had no right or title to the premises 
described in the declaration, and if they had any right, it 
would not support this action. 

The jury returned a verdict for the plaintiff, subject to the 
opinion of the court, as to whether the lessors of the plain- 
tiff had shewn any title, or could maintain this action; and 
his Honor being of opinion against the plaintiff, set aside the 
verdict, and gave a judgment of nonsuit, from which the les- 
sors of the plaintiff appea'ed. 





J. H. Bryan, for the lessors of the plaintiff, contended that 
before the year 1729, the land was granted for the use of the 
inhabitants of Bath. ‘The Lords Proprietors had a right to 
erect corporations and make grants, and however the grant 
was made, it created.a corporation by implication, 4 Com. 
Dig. 470, 'Fit. Franchise; and it would be immaterial wheth- 
er they took in the name of the inhabitants of the town of 
Bath, or the town of Bath, or the commissioners of Bath_— 
The grant itself would create a grantee. The power given 
to the inhabitants of the town of looking after the commons, 
‘gives them an estate in the same, for the effectual perform- 
ance of their trust. ‘This case is within the reason of the 
‘case of Shaw v. Kennedy, N.-C. Term Rep. 161; and it is 

analagous to the casesof a trustee, and of a guardian in soc- 
‘age. 1 Saund. P. & E. 560, and the authorities there cited. 
Having the care of the land, the commissioners must have 
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June 1840 the right to redress injuries. 3 Bac. Abr. 414, Tit. Guard. 
Com. of Coke Lit. 87 b. 88 a.—1 Saund. Rep. 112. 


Bath 
Vv 
Boyd. 


No counsel appeared for the defendant in this court. 


Gaston, Judge. By the act of 1729, entitled “an act to 
confirm Bath town common,” it is recited “that a tract of 
land, the boundaries of which are particularly described 
“adjacent to Bath town, was granted and surveyed for a 
common for the use of the said town, but the title thereof 
hath never been fully confirmed,” and it is thereby enacted 
“that the said land shall be, and hereby is appointed a com- 
mon, to lie perpetually for the use and benefit of the inhab- 
jtants of Bath town, under such restrictions and regulations 
as are or shall be appointed for town commons; and that the 
inspection and immediate care of looking after the said com- 
mon be in the commissioners of the said town for the time 
being.” Upon this act an enquiry arises, is a grant thereby 
made to the inhabitants of Bath town of the tract of land it- 
self to be held fora town common, or only of a right of com- 
mon in the tract? that is to say, a right to feed their beasts or 
cut their wood thereon, or to have some other like profit there- 
from. We adopt the first construction as most consonant 
with the words of the act, and best fitted to effect the object 
of the law-makers. 

The recital is, that the tract of land had been granted and 
surveyed for a common for the use of the town of Bath, but 
that the title thereof hath not been fully confirmed. The 
subject matter of legislation is, then, this tract of land so pre- 
viously granted and surveyed. The mischief requiring le- 
gislative interference is, that notwithstanding these acts, the 
title, for what reason we know not, needs confirmation.— 
The obvious remedy would be to confirm the title, by giving 
to it all the efficacy of a legislative grant. And such ac- 
cordingly seems to be the enactment “that the said land 
shall be and hereby is appointed a common, tv lie perpetual- 
ly for the use and benefit of the inhabitants of Bath town, 
&e.” There is not an expression inthe act, from which it 
can be fairly inferred that the Legislature had in view that 
incorporeai right existing in idea and abstracted contempla- 

















OF NORTH CAROLINA. 


197 


tion, which is called “the right of common,” by virtue where- June 1840 


of one man or set of men is entitled to have a profit in the | 
land of ancther. The term “a common,” which is used in the 
act, is not appropriate to the expression of this incorporal right, 
but is descriptive of the land itself, as devoted to public, in- 
stead of being appropriated to private, uses. By a town com- 
mon, in common parlance, is understood an enclosed or un- 
enclosed place belonging to the town, and in which no individ- 
ual has a private property. If the purpose of the act had been 
to confer on the inhabitants of Bath this supposed incorporeal 
right, the nature and extent of the right would have been de- 
clared. Rights of common are of various sorts, as the right 
of feeding one’s beasts on another's lands, of fishing in an- 
other man’s water, of cutting necessary wood from off an- 
other’s estate, or digging turf upon another’s ground. Which 
of these is the right of common by this ‘act intended to be 
Sully confirmed? It would have been natural too, had such 
been the purpose of the act, to let it be known whose was 
the land that was to be subjected to these servitudes—-who 
had accepted the grant made for these uses, Yet is the act 
entirely silent in this respect, and if this be its construction, 
we shall be obliged to hold, that the Lords Proprietors re- 
tained the dominion to themselves, subject to the exercise of 
this undefined right in the inhabitants of Bath. Now if this 
be so, what is the meaning of that part of the act which 
makes it the duty of the commissioners of the town. of Bath 
to take care ot this common? The property of it is in the 
Lords Proprietors—and the sole interest therein of those 


whom they represent, is one.“ existing in idea and abstract- - 


ed contemplation.” But if we follow the natural and ob- 
vious interpretation of the act, and hold it to be a legislative 
grant of the land itself tothe inhabitants of Bath as a town 
common, there is a manifest congruity in commending the 
immediate care of this property to the commissioners of the 
said town. 'The case does not set forth any legislative act 
or charter previous to the act of 1729, by which the inhabi- 
tants of Bath town had been erected into a corporation, and 
made capable of receiving a conveyance of lands, and there- 
fore whatever personal information we have on the subject, 
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Jane 1840 we cannot judicially know that such was the fact. But this 


Com. of 


Bath 
v 


Boyd. 


is immaterial; for certainly, if the statute of 1729 contains a 
legislative grant to the inhabitants of Bath, it ipso facto cre- 
ates them a body politic for the purposes of that grant.— 
The statute confers a capacity to take (if it did not exist be- 
fore) whatever it declares to be the will of the Legislature to 
confer. 

We think that the conclusion to which we are brought, 
by an examination of the language and of the object ef the 
act of 1729, is corroborated by the legislative exposition of 
that act, in the subsequent statute of 1745. This is entitled 
“an act for fencing the town of Bath, and re-surveying the 
common belonging to the said town, &c, &c.”; and, among 
other things, it enacts “ that the common belonging to the 
said town shall be surveyed at the expense of the inhabitants 
of said town; and that proper land marks shall be set on the 
bounds of the same, so that persons may know where the 
same are, and not commit trespass on the lands adjoining.” 
Here is an explicit recognition by the Legislature—a recog- 
nition approaching, too, quite near in point of time to the le- 
gislative grant—that the tract of land called Bath Common 
was the property of the inhabitants of Bath town. 

The act of 1834, “for the better regulation of the town of 
Bath, in Beaufort county,” is an amended legislative charter, 
whereby the corporation of the inhabitants of Bath town, has 
its corporate existence continued with sundry modifications, 
under the corporate name of “ the commissioners ot the town 
of Bath,” by which name it was thereafter to sue and be sued, 
and to have perpetual succession. We are led to this inter- 
pretation of the act, not so much by any one specific enact- 
ment, as by an examination of the whole of its numerous and 
detailed provisions, shewing that these were intended as a 
complete substitute for the few and imperfect provisions of 
former acts—and we are confirmed in the conviction of its 
correctness, by the absurdities which would result from in- 
tending two corporate bodies in relation to the same subject 
matter, the town of Bath—one, “the inhabitants of Bath 
town”—the other, “the commissioners of the town of Bath.” 

The case does not state affirmatively that the amended 
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charter has been accepted or. acted upon by the inhabitants June 1840 


of Bath. But, in setting forth the objections made to the re-~ 
covery of the plaintiff, it raises no question in relation to this 
fact. .We must intend, therefore, that it was not disputed at. 
the trial. | 

It is, therefore, the opinion of this Court, that the tract of 
land in question was granted to the inhabitants of Bath town 
by the legislative authority of North Carolina, and by virtue 
of that grant became the property of the said inhabitants; and 
that the same is still the property of the said inhabitants, un- 
der their corporate name of the commissioners of the town 
of Bath. 

According to this opinion, the non-suit must be set aside, 
and a judgment rendered for the plaintiff pursuant to the ver- 
dict of the jury. 


Per Curiam. Judgment reversed. 


JOHN HOLT & CO. ws, GEORGE KERNODLE. 


An agreement between two persons to carry on a certain trade, upon the 
terms that one of them is to contribute his labour, and the other to fur- 
nish all the materials necessary for the business, and to supply the la- 
bourer with provisions for himself and his family; and that out of the 
profits of the business, the materials and provisions are first to be paid 
for, and then the balance of the profits, if any, to be equally divided 
between the parties, constitutes them parties, and renders the labourer 
a necessary party in a suit brought for work and labour done in tho 
course of the business, although previous to bringing the suit the par- 
ties may have dissolved the partnership, and separated before enough 
of profits were realized to pay for the materials and provisions; and 
the labourer may have left indebted to the other for the provisions fur- 
nished to his family. 


This was an action of Assumpsit, for work and labour 
done, commenced by a warrant before a single justice, and 
carried by successive appeals to the Superior Court of Guil- 
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Jane 1840 ford; where it was tried, on the last circuit, before his honor 
Holt & Judge Dick. 

Co. The plaintiffs proved that they were the proprietors of a 
blacksmith shop, in which they had two slaves engaged; and 
that about the Ist of January, 1836, they employed a black- 
smith by the name of John Willis, to work in the shop with 
the slaves, upon the following terms, which wete not reduced 
to writing, to wit: The plaintiffs were to furnish the shop, 
coal, iron, and two slaves to work in the shop; they were al- 
so to furnish every thing else necessary to carry on the busi- 
ness, and likewise a house and provisions for Willis and his 
family. The plaintiffs were first to be paid out of the profits 
of the business for the coal, iron, and other materials furnish- 
ed by them for carrying on the business, and also for the rent 
of the house Willis might live in, and for the provisions fur- 
ntished his family, and then the balance of the profits, if any, 
were to be equally divided between the plaintiffs and Willis. 
The business was commenced and continued by the plain- 
tiffs and Willis, from January, 1836, until sometime in Sep- 
tember or October of the same year, when they dissolved and 
separated, Willis being, as he stated, at that time indebted to 
the plaintiffs for articles furnished to his family. The decla- 
rations of Willis as to his indebtedness to the plaintiffs, were 
objected to by the defendant, but received by the Court. It 
was admitted, by the defendant, that the work for which the 
warrant was brought, to wit, the ironing of his wagon, was 
done at the shop of the plaintiffs, in the year 1836; but he 
proved that, in the year 1834, Willis being pressed for money, 
agreed to iron his wagon for a certain sum, which the defend- 
ant then advanced to him; that the wagon was accordingly 
sent to Willis, and remained with him unfinished, until he 
went to work with the plaintiffs, when it was carried to the 
plaintiffs’ shop, and ironed as above stated. The defendant 
further proved, that on the trial of the warrant before the jus- 
tice, he offered Willis as a witness to prove the above con- 
tract, when he was objected to by the plaintiffs, upon the 
ground that he was a copartner with them. 

The defendant contended that Willis was a copartner, and 
ought to have been joined in the suit; and thereupon moved 
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to nonsuit the plaintiffs. ‘The Court refused the motion for June 1840 


a nonsuit; but charged the jury that if they were satisfied 
from the evidence that Willis was to have a share of the 
profits of the shop from the beginning, he would be a neces- 
sary party to this suit; but if the contract was, that the plain- 
tiffs were first to be paid for the iron, coal, provisions and 
house rent; and the shop, while Willis was there, had not 
realised enough to pay for the supplies furnished, but Willis 
had left the plaintiffs, indebted to them on that account, then 
he was not a necessary party to the suit. The Court further 
instructed the jury, that although Willis might have taken 
the wagon of the defendant to the shop of the plaintiffs, and 
irofied it in pursuance of his contract with the defendant, in 
1834, yet this would not deprive the plaintiffs of their right 
to recover, if they had no knowledge of such contract, and 
Willis was not a partner at the time the work was done. 
The plaintiffs had a verdict and judgment, and the defendant 
appealed. 

J. T. Morehead for the defendant. It is insisted, for the 
defendant, that the conclusion of law, upon the facts proved 
by the plaintiffs, creates the relation of partners between them 
and Willis; and the Court should have nonsuited the plain- 
tiffs: It is not essential to a legal partnership that it be con- 
fined to commercial business. It may exi8t between attor- 
rieys, conveyancers, mechanies, artisans or farmers, as well 
as between merchants and bankers. Cooper vs. Eyre, 1 
H. Black. Rep. 43. If one person advances funds, and an- 
other furnishes his services or skill in carrying on a trade, 
and is to share in the profits, it amounts to a partnership. 
Dob vs. Halsey, 16 John. Rep. 54. It is sufficient that his 
interest in the profits is not intended as a mere substitute for 
a commission or brokerage. Reid vs. Hollingshead, 4 Barn. 
and Cres. 867. 

W. A. Graham for the plaintiffs. The agreement by a 
proprietor to pay a hireling a share of the profits, after re- 
serving a certain part to himself, does not make such hire- 
ling a partner; or, at the most, he can only be regarded as 
such in liabilities to others, but he is not a necessary plain- 
tiff: Dry vs. Boswell; 1 Camp. N. P. Rep. 329— Wish vs. 
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Black. Rep. 590—Meyer vs. Sharpe, 5 Taun. Rep. 74 (1 
Eng. C. L. Rep. 20)—Smith vs. Watson, 9 Eng. C. L. Rep, 


122. - 


Rurrtin, Chief Justice. Of course this action cannot be 
sustained, if Willis was one of the firm of John Holt & Co.; 
and the opinion of the Court is, that upon the plaintiffs’ evi- 
dence, and much more upon that of the defendant, Willis is 
to be taken to have been a partner; and that the criterion on 
which the question was submitted to the jury, was altogether 
a mistaken one. 

A partnership as between themselves, has been well said 
to be constituted by an agreement between two or more per- 
sons to join stocks of money, property or labour, and to di- 
vide the profits. But as to third persons, who may deal with 
the firm, a partnership may arise, upon a principle of public 
policy, so as to bind a person for all the liabilities of the firm, 
and, indeed, make him a patty to all its contracts, although 
that person bring into the business neither effects nor servi- 
ces, but merely lend his name as a partner, or otherwise hold 

himself out to the world as such. There are numerous ad- 
judications to the effect of these propositions; but the leading 
case is Waugh v. Carver, 2 H. Bla. 235, which sufficiently 
states both ofthem. The ordinary test, however, of a per- 
son being a partner, is his participation in the profits of the 
business; and we believe there can be no instance imagined 
in which there is to be a participation in them, as profits, in 
which every person having a right to share in them, is not 
thereby rendered a partner to all intents and purposes. It is 
so between the parties themselves; because the one of them 
does not look to the other, personally, for restoring to him his 
capital, or remunerating him for his labour; but each looks 
to the assets or joint fund, for those purposes, and ascertains 
his interest by taking an account of the concern. Much 
more does sharing in the profits constitute a partnership as 
to the rest of the world; because, as was said by Chief Jus- 
tice Eyre, by taking a part of the profits, the party takes 
from the creditors a portion of that fund, which is the prop- 
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er security for the payment of their debts. It is also imma- June 1840 
terial, whether the shares be much or little. Rex v. Dodd, 947° 


East. 527; for the question is, with what persons, as forming 
the firm, the contract was made, so as on the one hand, to 
make those persons chargeable with it, or on the other, ena- 
ble them to enforce it. However small the interest one may 
have in the fund, or how remote soever that interest may be, 
provided it be an interest in the profits as such, he is thereby 
constituted a party to each contract of the firm, and must be 
joined in an action on it. 

In the record, it is stated expressly, upon the plaint‘ffs’ own 
proofs, that after defraying certain specified charges, “the 
balance of the profits, if any, were to be equally divided be- 
tween the plaintiffs and Willis.” This we think fatal to the 
present action; because it shews that Willis had an interest 
in the profits, not so large, perhaps, as that of the other par- 
ties, but as distinctly defined; that he looked to them and to 
them alone for his remuneration; and not to the preseut plain- 
tiffs, under any circumstances. 

His Hoaor, however, left it to the jury to find otherwise, 
upon the following distinction: 'That as the iron, coal, pro- 
visions for Willis, and rent, were, by the agreement, first to be 
paid out of the assets, if the jury believed that enough had 
not been made to pay those charges, but that Willis was in- 
debted to the other parties, when he went away—then he, 
Willis, was not a necessary party to the suit. This distine- 
tion we deem entirely fallacious. It does not state that Wil- 
lis would not be a partner in the case supposed; but only that 
he need not be a plaintiff. Now, he must bea party to the 
action, if he was a party to the contract; and he was a party 
to the contract, if, in point of law, he was a member of the 
firm when the contract was made. That he wasa partner, 
has been already shewn; and, therefore, he was a necessary 
plaintiff, unless, as laid down to the jury, it be true, that he 
ceased to be a partner; or, at least, a proper plaintiff, for the 
reason that, in point of fact, there was no surplus of profit in 
which Willis could share, after satisfying to his copartners 
their preferred charges. The idea is a novelty, and is, cer- 
tuinly, not correct. It would make the parties to every action 
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ners, which the jury is wholly incompetent to take. Be- 

sides, it would make the plaintiffs vary, from time to time, 

with the change of the fortunes of the firm. If, for example, 

at the time the work was done for the defendant, the busi- 

ness was a gaining one, so that, upon a division, some profit 
would have fallen to Willis, then he would have been a ne- 

cessary party to an action then brought for the price: But, 

if afterwards, the business became a losing one, so that, upon 
a division, Willis would receive no share of the profit, then 
he need not be a party to thesuit.. This can only mean, that 
in this last case, Willis is not to be taken as continuirg to be 
a party to the contract, although unquestionably, when made, 
it was entered into with him as one of the parties to it. The 
result to which we are thus brought, disproves the proposi- 
tion from which it is deduced. Besides, it is an error to sup- 
pose that one who was a partner, has no interest in the fund, 
because, by reason of losses, he would draw no share upon a 
final settlement. The firm may owe debts, for which, of 
course, he is liable; and he is consequently a necessary party 
to actions by the firm, because he has an equal right with the 
other partners to receive the fund, that he may see it applied 
in exoneration of himself, in discharge of the debts. 


At the bar, a class of cases was relied on to support the 
judgment, which we think do not apply. They ure those of 
Benjamin v. Porteus, 2 H. Bl. 590—Dry v. Boswell, 1 
Camp. 329, and others of that kind; in which it appeared, up- 
on the agreement, that the parties intended an agency of the 
one for the other; and it was, consequently, held that there 
was not a partnership, although the agent was to be remune- 
rated by wages in proportion to the profits, or even by a sum 
partly furnished by the profits. In some of those cases, the 
distinctions are very fine, and carried to a nicety at which 
even Lord ELpon expressed his regret. Hz parte Hamper, 
17 Ves. 112, 404. It is not, however, needful that we should 
go.through them; for they are all distinguishable from the 
present case, by the circumstances noticed by his Lerdship: 
That in none of them did the party agree for a part of the 
profits as such, so as thereby to entitle him to an account 
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but was to be remunerated according to the amountof gross 
earnings or sales, or by the other contracting party, in 
proportion to a given quantum of the profits. But in our 
case, there is no intent to turn Willis into a servant or agent; 
and he looked for compensation, not at all nor in any event to 
the other parties personally, but wholly to the funds of the 
concern, or, in other words, to the profits as such. 

This point is decisive of the cause; and, therefore, it is use- 
less to advert to the others made at the trial. 


Per Curtam. Judgment reyersed and a venire de novo. 
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RULES. 


The court finds it necessary to modify the rules of pro- 
ceeding which were adopted the term before the last. 

The clerk shall hereafter make out his docket so as to ar- 
range all the causes, State, Equity and Law, according to the 
circuits from which they have been respectively brought, 
beginning with the 7th, and proceeding in inverse order to 
the first. And, unless a different arrangement be made by 
consent of the bar, as provided in the rules referred to, the 
causes will, after the 8th day of the court, be taken up in the 
order in which they may thus stand on the docket. It is 
nevertheless to be understood, that a State cause may be ta- 
ken up out ofits order, when the Attorney General shall re- 
quire it; and that for special reasons, to be judged of by the 
Court, it may assign a particular day for the argument of 
any cause. 

It is also ordered, that one notice of the taking of an ac- 
count, in any cause pending in this Court, or making of any 
enquiry before the clerk thereof, or a commissioner for that 
purpose appointed, shall be hereafter deemed sufficient for 


proceeding thereon. 














MEMORANDUM. 


At a meeting of the Governor and Council, held at the 
Executive Office, on the 27th of August, 1840, Witt1am 
H. Bart te, of the City of Raleigh, and Reporter of this 
Court, was appointed a Judge of the Superior Courts of Law 
and Equity for this State, vice Judge Toomer, resigaed., 





